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Js, intrinſic. metits. of a book are mt 


ably, its beſt recommendation to the attention 'of 


the public:—If. it can derive any additional ad- 


vantage from the ſanction of vis name to whom 
it is inſcribed, that advantage muſt ariſe from the 
ſuppoſition that he is capable of judging of the 


ſubject, and that che has in fact exereiſed his 


judgment. f | 7 | 4 4 Ne , 1 9 
Tus man whoſe publio conduct, for a feries'of 
years, has proved that he poſſeſſes the moſt pro- 


ſound and accurate knowledge of the whole of 
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the Engliſh conſtitution, muſt be allowed to be a. 
pretty competent judge of me merits of a per- 


* at 


formance which' profeſſes to "rear of the law re- 
lating to a part of its inſtitutions. 
So far, therefore, as an ad vantage can ariſe 


from a ſuppoſed capacity of judging, the publie 
will W admit that T have choſen well, when | 
from that ſituation in which thoſe * aire the 
councils of the nation have, in their wiſdom, 
thought proper that you and I ſhould at preſent 
be placed (a), I am deprived of that advantage | 
which would inevitably reſult from' the public 
ſuppoſing, that you had, actually exerciſed your 
judgment on the work, 'and given me your per- 
miſſion to ſend it into the world under the ſanc- 
| tion of your name. I have not the opportunity 
* of communicating to you my intention ſo to do; 
but if by chance this circumſtance ſhould be 
conveyed to your knowledge, I am not without 
hopes that you will learn it without diſpleaſure. 


p — cam * * - 


* 3 — oo er ern 9 ae 


(a) Both being, at this time, prifonrs in the Tower of London 
under warranis of commitment foi high treaſon. E 


Two 


DEDICATION. 
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Two motives influence my conduct on this 


occaſion; a defire to pay a public tribute of 
gratitude for the honour of your friendſhip ; 
and an ambition to have my name hereafter 
mentioned in company with yours as a ſcholar, 
as it will moſt probably be as a citizen, engaged 
in the ſame public cauſe, 

I avs the honour. to be, with the higheſt 
affection and eſteem, 


Dean SIR, 


Your moſt obedient 


and devoted humble ſervant, 
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ADVERTISEMENT. 


WHEN the Author publiſhed the firſt volume 
of this work, he ſuppoſed, from the appearance of 
the materials which he had collected, that they 
would be ſufficient for two additional volumes; 
he has, however, been able to compreſs them 
into one, ſo that the preſent volume completes 
the work. 
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Tow, Sept. 1, 1794 


Where the laſt Chapter was written, during the 
Author's confinement on a warrant of com- 
mitment for High - Treaſon. 
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intereſt, find it neceſſary to delegat — — 
their affairs to particular individuals, the appointment df 
the members of the community; ſo that, a 
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of which there are numberleſs inſtances, though in every 
ſuch caſe, by fiction of law, a charter is ſuppoſed, we may 
. conclude that originally all elections were made by the 
| body at large: and however it might be found convenient 
to delegate to the heads of the corporation, when ſo choſen, 
the appointment to the mere miniſterial offices, it ſeems - 
difficult to explain how the appointment of the heads 
themſelves ſhould have come to be in the power of any ſe- 
lect body: yet, in fact, we find that in many corporations, 
7 by preſcription, the body at large has, by long continued 
. cuſtom, been totally excluded from a voice in the choice 
of the. principal members (a). And, where it is not im- 
probable, that the right of election had continued long in 
its original and natural channel, we find not a few in- 
ſtances of its being abridged by ſubſeqent charter, and 
the whole power of the corporation thrown into the hands 
of a ſelect body (5). | 
In corporations by preſcription, the time and manner of 
election, and the qualifications, both of the electors and of 
the perſons to be elected, depend principally on cuſtom ; 
and in corporations by charter, on the proviſions of the 
charter, —But it has been faid (c), that if a charter by 
which a corporation is erected make no expreſs proviſion” 
for continuing the ſucceſſion, the corporation will be diſ- 
folved on the death of the firſt members of the governing 
wtf - = part, as if a charter erect a corporation to conſiſt of a 
[at mayor, twelve aldermen and commonalty, and nominate 
the firſt mayor and aldermen, but fay nothing about the 
election of a new mayor and aldermen on the death of the 
| old; in ſuch a caſe, it is ſaid, there can be no new election, 
| 


— 
5 1 


(a) Vid. Miller on Government, 400, 45. | | 
(5) Vid. Haddock's caſe, Raym. 435 (e) Vid. 3 Mod, 13. 
| | 3 
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but when the mayor and aldermen die the corporation will | 
be diſſolved. | W, 

THr1s opinion ſeems. to have ariſen diag a note at 105 
end of the caſe of Dungannon, in Ireland, reported in that 

book of reports which is known by the name of Sir Edward | 
Coke's twelfth report (a). The King conſtituted the 
town of Dungannon a free borough, and further “ willed, 
declared, and ordained, that the inhabitants of the town 
aforeſaid ſhould be one body corporate, by the name of 
Provoſt, twelve Burgeſſes and Commonalty of Dungan- 
non, and by the ſame name might implead ; and that they, 
the aforeſaid provoſt and burgeſſes, and their ſucceſſors, \ 
ſhould have the power of electing two burgeſſes to parlia- 
ment: The queſtion ſubmitted to the judges on this 
caſe was, whether this grant of election of burgeſſes to 
parliament was good, becauſe the power was given to the 
provoſt and burgeſſes, who were part of the corporation 
only, and not to the provoſt, burgeſſes and commonalty 
at large,-The reporter is not ſatisfied with ſtating the 
opinions and deciſion of the judges on this queſtion ; but 
adds from himſelf, © and note, all the new corporations 
were of the fame form, and in none of them is any clauſe 
to ele new burgeſſes, ſe that when thoſe of the — \ 
geſſes die, this power" to elect burgeſſes is gone,” —That is, 
the power to elect burgeſſes to ſerve in parliament is gone 
after the death of the burgeſſes appointed by the charter; 
from which he manifeſtly intimates, that the corporation 
had no power to elect new burgeſſes in CIOs 
the twelve who ſhould happen to die. 
. How this is to be reconciled: with the maxim, « that it X 
: is neceſſarily and inſeparably incident to every corporation | 

to have perpetual ſucceſſion, and that therefore all aggregate 


(a) 12 Co. 120, 121. | ; 
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corporations have a power, neceſſarily implied, of clefing 
members in the room of ſuch as are removed by death or 
' otherwiſe” (a), it is difficult to ſay; and yet this maxim 
has generally obtained, and the caſe in which it appears to 
have been firſt laid down, has been conſidered as authority. 

This is the caſe of Hicks againſt the town of Launceſton; 
which is reported in Roll's (4) abridgment, in words to 
this effect: © if the King create a coporation of a mayor 
and eight aldermen, with a clauſe in the charter, that on 
the death or removal of any of the aldermen, the mayor 
and other aldermen, or the major part of them, may, within 


eight days next after the death or removal, elect another 


alderman in his place; in ſuch a caſe, though no election 
be made within cight days after the death of an alderman, 


yet they may elect one at any time afterwards, for the 


power of election is incident to the corporation, and ancient 
corporations have no ſuch clauſe giving power to elect, and 
this affirmative power to elect within eight days, does not 
take away the power implied as incident to the corporation.” 
IT is to be obſerved, that the whole corporation in this 
caſe, as it is here put, conſiſts of the mayor and eight al- 
dermen only, and has no other component parts; on which 
ſuppoſition the incidental power of election, if it exiſt at 
all, is properly attributed to the mayor and ſurviving alder- 
men. But if the corporation had been Rated to conſiſt of 
a mayor, eight aldermen and commonalty, and the power 
of election given to the two firſt component parts, exclu- 
five of the commonalty, I apprehend the maxim would 
have been miſapplied; becauſe, if the power of election be 
incident, it muſt be incident to the whole corporation, and 
not to a ſelect body. 
(a) vid. vol. 2, p- 69. 


( 1 Rol. 514. — cn 8 to unother pin, vol. 1 I. 


. 326, 
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THAT it i: incident, there is little doubt, both * the 
nature of the thing and the authority of this caſe, notwith- 
ſtanding the diftum before mentioned to the contrary : but it 
ſeldom happens that it can be put in execution, becauſe 
corporations-by charter being the mere creatures of the 
charters which conſtitute them; and corporations by pre- 
ſcriptian being regulated by long continued uſage, which 
is equivalent to a charter, the power of election muſt 
be exerciſed under the modifications of the charters or the 
uſage; and in moſt corporations of both kinds, both the 
power of election and the capacity of being elected are 


. confined to perſons of a particular deſcription ; ſo that 


when by accident there is.no longer a ſufficient number of 
theſe perſons to make a regular election, the power of elec- 
tion is gone, 

THERE. cannot properly be any election to an office 
which is not actually vacant; though it may be a practice 
in ſome places to chooſe a perſon before hand, which may 
be called an inceptive election, and on the death of the 
predeceſſor, to admit the perſon before nominated, which 
completes the election: but ſuch an inceptive election is 
not binding on the electors: and when the vacancy really 
happens they may ele& another. 

Dun. Owen applied for a mandamus to be admitted a 
prebendary in the church of St. David's, and ſet forth a 
cuſtom, that the prebendaries, when all the places were 
full, uſed to chooſe a ſupernumerary, who on the death of 
the next prebendary was admitted: he ſtated that he was 
choſen a ſupernumerary in the year 1658, that A. B. one 
of the prebendaries, was ſince dead, and that Dr. Stainoe 
was admitted inſtead of himſelf.— The court held the cuſ- 
tom to be nugatory and void; and would grant no n 
mus on the principles above ſtated (a). 

(a) Skin. 45. 
B 3 Ir 
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Ir the election of a -articuler officer be, by ancient 
charter, veſted in one body, a ſubſequent one cannot of it- 


| ſelf alter the mode of election; but if the ſubſequent char- 
ter be accepted by the corporation at large, or if they 


acquieſce under it, and act in conformity to it, which is 
evidence of ACeptance, the latter mode of election is 
valid. | 
By a charter of Henry 4, it was granted, that ks mayYe 
or, aldermen, and citizens of Norwich, might ele& two 
to be ſheriffs of that city: Charles the ſecond, in the 


- 88th year of his reign, by his charter granted, that the 


mayor and aldermen might elect one ſheriff, and the citi- 
zens the other. T he' ſubſequent elections ere made ac- 


cording to the proviſions of the latter charter, and were 


held good by the opinion of two juſtices againft one (a). 
THe privilege of election may be in one body, and the 
privilege of approbation in another : thus the privilege of 
election to the office of alderman in London and in Nor- 
wich is in the ward, and that of approbation in the mayor 
and aldermen : but if the mayor and aldermen reject, with- 
out reaſon, one choſen by the ward, a peremptory manda- 
mus will be granted to admit him (5). 
IT has been ſeen (c), that where there is no clauſe en- 
abling the mayor expreſsly to hold over, that power is not 
incident to his office: in this reſpect he differs from thoſe 
officers who are ꝝſually choſen for life, but may be directed 
to be choſen annually ; for in this caſe, if there be no elec- 
tion at the end of the year, the former are to continue till 
others be choſen.—In the caſe of Truro, in Cornwall (d), 


(a) Skin. 574, 5, 7. Holt, C. J. being one of the two, Vid, 
vol. 1. p. 67, 68. (5) Vid. 2 Salk, 436. 

(c) Vid. vol: 1. p. 376. 

(4) Foot v. Prowſe, mayor of Truro. 2 Str. 625, 
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the mayor was to be choſen out of the aldermen, who were | 
to be annually choſen : on atrial at bar, on the queſtion of 
the validity of the defendant's election to the office of 
mayor, it appeared, that the aldermen preſent at the elec- 
tion had been aldermen for ſeveral years, and that none of. 
them had been re- elected within a year before: on a bill 
of exceptions, the court were of opinion, that the election 
of the mayor was void for want of an annual election of the 
aldermen. But on a writ of error brought in the Exche- 
quer chamber, after two ſolemn arguments the judgment 
was reverſed, on the principle, that the words © to be an- 
nually choſen” were only directory, and that an annual 


election of them was not neceſſary to make an election in 
their preſence good: and the Chief Juſtice of the Common 


Pleas, who delivered the opinion of the court, compared 


this caſe to that of a conſtable and other annual officers, - 3 


who are good officers after the year is expired, until ano- 
ther be elected and ſworn. And this reverſal was affirmed 
in parliament. 

We the number of electors is b and ſome 
perſons who are unqualified vote in the election; on the 
want of qualification being diſcovered, it would ſeem that 
the bad votes ought to be rejected, and the election to be 
decided according to the majority of good votes. It ſeems 
likewiſe that when, by the conſtitution of the corporation, 
the candidates to be put in nomination are not limited to a 
particular number; if ſome be qualified and ſome unqua- 
lified, and ſome of both kinds be choſen, the election is 
good as to thoſe who are qualified, and void only as to the 
others. But where, by the conſlitution, the number of 
electors is limited, and in that limited number there are 
ſome who vote without being qualified, it would ſeem, from 
the reaſon of the thing, that the election is void for the 
B84 whole; 
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whole; unleſs there be ſo many good votes for the candi- 
date choſen, as would conſtitute a majority of the whole 
limited number. Where the number of candidates is 
limited, there ſeems ſtill ſtronger reaſon why the election 
ſhould be void for the whole, where there are unqualified” 
candidates, even if none of the latter be choſen ; for, per- 
| haps, had there been no unqualified candidates, others 
might have been choſen in preference even to thoſe of the 
candidates who were duly qualified. 4 
TRI town of Bedford is a borough by preſcription, and, 
time out of mind, on the Monday next after Bartholo- 
mew day, there had been put in nomination twenty-ſix 
burgeſſes, who were to chooſe from among themſelyes 
thirteen for common councilmen, which common council- 
men, when choſen, had votes at the election of the mayor 
and other officers of the borough :—Here the number, both 
of the electors and candidates, was limited to the num- 
ber of twenty-ſix burgeſſes: One Benſon, who was a 
freeman but not a burgeſs, was put in_nomination- with 
twenty-five others, who were duly, qualified as burgeſles, 
and was choſen to be one of the thirteen common council- 
men. 3 
Om finding that Benſon was not qualified to be one of 
the twenty-ſix, the mayor proceeded to a new election, 
and one Devereux was choſen in the room of Benſon : 
Hughes, who was one of the twenty-five burgeſſes put in 
nomination with Benſon, and next to him, had moſt votes 
for the office of common councilman, proſecuted an in- 
formation againſt the mayor and the twelve common coun- 
cilmen, as not being choſen by twenty-fix qualified bur- 
| geſſes (a); and it was inſiſted, either that the whole elec- 
tion was void, or that if it was not, yet Hughes, the berg 


(a) There mult be ſome miſtake in the report in this place. 


— 
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fon who had the greater number of votes after Benſon, was 
duly elected, and the e election of Devereux was 
yoid. | 

In ſupport of the firſt 3 it was ſaid, that where 
by the cuſtom of the place a determinate number of per- 
ſons are to chooſe, or the election is to be made on a par- 
ticular day; if it be not made on that day, or not by that 
number of perſons properly qualified, or any one not qua- 
lified be choſen, the election is altogether void, and not, in 
the latter caſe, as to the unqualified perſon alone: and a 
diſtinftion was taken between diſabilities apparent at the 
time of the nomination, and ſuch as might not be diſcovered 
till afterwards, as where the perſon choſen had not received 
the ſacrament within the year; for ſuch diſabilities not 
being known at the time of the eleCtion, it might perhaps 
be unreaſonable, on' that account, to conſider the election 
as totally void from the beginning: but it was contended, 
that in the principal caſe, it was in their power to be duly 
informed of the truth, becauſe they had all the borough 
books in their cuſtody, and ignorance could be no excuſe, 
where they had all the means of information ia their 
power, 

Tux Chief Juſtice and two of the other judges declared, 
that what was inſiſted on by this motion for the proſecutor, . 
would introduce great inconvenience; for if this ſhould be 
adjudged a void election as to the whole, then the borough 
would be deſtroyed, becauſe there could not be another 
mayor, nor could any thing be done by common council- 
men,—They held, therefore, that if ſome candidates un- 
qualified, as Benſon was, were put in nomination with 
thoſe who were qualified, as the other twenty-five were, 
and an unqualified perſon was: choſen, as Benſon likewiſe 

7 Was, 
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was, the election was void as to him only, and not as to 
the others who were duly qualified. 

Bur the other judge ſaid, it was not clear to bim how 

thirteen common councilmen, who, by the cuſtom of the 
place, were to be choſen out of twenty-ſix qualified bur- 
geſſes, could be lawfully choſen out of twenty-five, and 
that they might as well be choſen out of any other 
number, if the cuſtom were once broken through: he- 
was of opinion, however, that if the election was good 
at all, Hughes, who had the greateſt number of votes of 
the twenty-five burgeſſes * qualified, next to Benſon, 
was duly choſen. 

Tu court not being unanimous in their opinion, the 
rule was enlarged as to Devereux, the perſon elected by a 
ſubſequent election (a), and diſcharged as to the reſt, and 
afterwards the queſtion was, whether, if a perſon unqua- 
liked were choſen by a majority of good votes, and his 

election ſet aſide for want of qualification, the perſon pro- 

perly qualified, who had the greateſt number of votes next 
to him who was unqualified, ſhould be adjudged duly 
choſen, or whether there muſt be a new election? 

Tx court held the new election to be good, as well on 
account of the circumſtance, that it was not known at the 
time that Benſon was not qualified, as to avoid what they 
conceived to be an incurable inconveniency. 

Tre i inconveniency to which they alluded, was the diſ- 
ſolution of the corporation, though it be difficult to con- 
ceive how that could be the conſequence of deciding in 
favour of Hughes, any more than that of deciding in fa- 
vour of Devereux, becauſe 1n either caſe the number of 
common councilmen would have been complete. 


(2) Here is another proof of the —— of the report of this 
caſe. 


R 
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Tas caſe is different from thoſe caſes in general where 
the power of election is in a ſelect body, and therefore the 
rules which prevail in the latter, cannot with propriety 
be applied to the former.—lIn' general, it is ſufficient if the 
majority of the ſelect number be duly aſſembled ; but here, 

by the very nature of the cuſtom, it would ſeem that no 
number leſs than the twenty-ſix can proceed. to the elec- 
tion at all; the nomination of that exact number is a neceſ- 
ſary preliminary to the election: ſuppoſe only twenty-five 
had been actually nominated, could it have been contended 
that an election by theſe was in purſuance of the cuſtom? 
If it could not, it ſeems difficult to defend the judgment 
of the court: for the circumſtance of one of the perſons 
nominated being unqualified, renders the caſe the ſame in 
effect as if no more than twenty-five had been nominated. 
But the court went upon the ground of the inconveniency 
that would enſue from determining the election to be void; 
a circumſtance which ought to be of no weight againſt che 
manifeſt concluſion from the nature of the caſe. 

Hap the want of qualification in Benſon been known 
at the time of the election, the deciſion in this caſe would 
alſo have been directly contrary to the authority of other 
caſes on the ſame point, even on the ſuppoſition that the 
firſt election was only void as to Benſon himſelf: for it has 


been frequently decided, that where a perſon elected is un- 


qualified, and the eleCtors at the time have notice of the 
want of qualification, their votes to him will be thrown 
away; therefore the perſon who has the next greater num- 
ber to the unqualified perſon, as Hughes had in this caſe, 
is to be conſidered as duly elected (a). The firſt caſe on 
this point is that of the Queen and Boſcawen (5): there 


(a) Vid. Cowp. 536. 
. (5) Paſch. 13 Ann. B. R. cited 2 Bur. 1021, and Cowp. 537. 
ten 
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ten voted for Roberts, who was a qualified perſon, and ten 
for the defendant, who was unqualified on account of non- 
' mhabitancy. Lord Chief Juſtice Parker, and the whole 
court, held that the votes given for the latter were thrown 
away, and Roberts duly elected. This was the caſe of 
an equal number ; but the ſame principle applies to the caſe 
of a minority. In the caſe of the King and Withers (a), 
- frve voters out of eleven, voted, for the defendant upon @ ; 
ſingle vacancy of a burgeſs for the borough of Weſtbury : 
fix others voted for two perſons jointly : and the court held 
that the double votes were abſolutely thrown away. So, 
in the caſe of Taylor againſt the mayor of Bath (6), 
twenty- eight electors being aſſembled, fourteen voted for 
A, thirteen for B, and one for C. A, who had the four- 
teen votes, was unqualified, and his incapacity known to 
the eleCtors at the time, Lee, Chief Juſtice, in his direc- - 
tion to the jury ſaid, that the votes given to A, with notice 
of his incapacity, were thrown away. It afterwards came 
before the court, when Lee compared it to the caſe of 
voting for a dead man, and held that P, who had the thir- 
teen votes, was duly elected: and Mr. Juſtice Page ſaid, 


. - that in ſuch a caſe, a minority of two only would have 


been ſufficient to ele the other candidate. 

WHERE a candidate is propoſed in a corporate meeting, 
duly aſſembled, and a majority of the perſons aſſembled 
protelt againſt any election, and do not propoſe any other 
candidate, the minority may elect the. candidate propoſed. 

In the caſe of Oldknow and Wainwright (c), it appeared 
by a ſpecial verdict, that the right of electing a town clerk 
of the town” of Nottingham was in the mayor, aldermen, 


(a) Paſch. 8 G. 2, B. R. cited 2 Bur. 1020, Cowp. 537» 
(%) Mich. x5 G. 2, B. R. cited Coop. 537. | 
(c) 2 Bur, 1017. 
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and common council; that the whole number of electors 
was twenty-five, and that the votes were all equal; that | 
out of that number twenty-one aſſembled on the 26th of | 
May, in conſequence of a regular ſummons; that the 
mayor put Thomas Seagrave in nomination ; and that no 
other perſon was propoſed: that nine of the twenty-one 
voted for Seagrave; that the other twelve did not vote at 
all; but eleven of them proteſted againſt any election at - 
that time, becauſe they alleged the office was already filled 
by one Foxcroft, whoſe right was then under litigation ; 
that ten ſigned a written proteſt to this purpoſe, and that 
another did not, ſign nor vote, but declared that he ſuſ- 
pended doing any thing: and that the mayor declared 
Seagrave duly elected, who took the oaths of office, and 
the other requiſite oaths, in due manner and form. 

In ſupport of this election it was contended, that this 
proteſt againſt any election at all, was not a negative either 
expreſſed or implied againſt Seagrave; and that as »o other 
perſon was propoſed, and nine voted for him, and none 
againſt him, he was well elected: that if the proteſtors had 
gone away and left the aſſembly, it would have made no 
difference, after the buſineſs was once begun: and that it 
did not appear that the proteſters would got have voted for 
Seagrave, F they had voted at all. 

Lord Mansfield ſaid he ſaw no doubt in this caſe, Here 

was an aſſembly duly ſummoned; one candidate was 
named; no other was named; the poll was taken; they 
had no right to ſtop in the middle of the election, nor 
could the proteſters ſtop the election of Seagrave, when 
once entered upon, in any other way than by voting for 
ſome other perſon, or at leaſt againſt him: whereas here 
they had only proteſted againſt any election at that 

time, | TY | 
Is 
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In the caſe of the King and Monday (a), it appeared, 
that on the zd of May; +775, there were only a mayor 
and five aldermen, the ſeven remaining offices being vacant 
by death ; that, on that day, the mayor and four of the 
five ſubſiſting aldermen, aſſembled for the purpoſe of 
electing ſeven burgeſſes to fill up the vacancies, the fifth 
being abſent, and reſiding without the reach of ſummons :” 
that previous to any eleòtion being had, three of the alder- 
men proteſted againſt the meeting. That the mayor 
called on theſe three to nominate proper perſons to fill up 


the vacancies, which they then omitted to do; on which 


the mayor and the other alderman. delivered in a liſt of 
ſeven perſons, of whom the defendant Monday, who was 
duly qualified, was one; that the mayor and this alder- 
man, ſo met, elected theſe ſeven : but that the other three 
| proteſted and voted againſt them. That Monday was 
placed firſt on the liſt, as being the propereſt perſon to be 


ſenior alderman. That the three proteſting aldermen then de- 


liveredin a lift of ſeven other burgeſſas; on which the mayor 
and the other alderman made an objection to three of theſe 
ſeven for not having taken the ſacrament ; and to three others 
for non-reſidence ; both which grounds of objection were 
known to the three proteſting aldermen at the time of the 
election. That in other reſpects the above ſix perſons 
were all duly qualified, and that Godwin, who was the 
ſeventh, was qualifred in every reſpe& whatever. 

In ſupport of the election of Monday, it was argued 
that two requiſites were neceſlary to make a good election; 
a capacity in the electors, and a capacity in the elected; 
and that unleſs both concurred, the election was a nullity. 
With reſpect to the capacity of the electors, their right 
was this: they could not ſay there ſhould be no election; 


(a) Cowp. 530, vid, vol. 1, 409. 


but 


— 
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but they were to elect; that. therefore, though they might 
vote and prefer one perſon to fill an office, they could not 
ſay that ſuch an one ſhould not be preferred; or by merely 
ſaying, © we diſſent to every one propoſed,” prevent any 
election at all. That their right conſiſted in an affirmative, 
not a negative declaration: conſequently there were no 
effectual means of voting again/? one man but by voting for 
another: and that even then, if ſuch other perſon were un- 
qualified, and the elector had notice of his incapacity, his 
vote would be thrown away.—In ſupport of this rea- | 
ſoning were cited the ſeveral caſes above mentioned (a), 
and then it was urged, that here it was expreſsly found, 
that the three knew of the incapacity of the ſir perſons ta 
whom the objection was now made, and that therefore 
their votes-as to them were entirely thrown away : and 
that conſequently the right of election being in the ma- 
jority of the mayor and aldermen for the time being, and 
ſuch majority having met, the aſſembly was duly conſti- 
tuted, and the election of the defendant, though by a mi- 
nority, was clearly a good election. | 
Lord Mansfield, in delivering the opinion of the court, 
expreſſed himſelf to this effect. There are different 
kinds of elections; elections of members of parliament, ver- 
derors, corporators, &c. and different queſtions may ariſe - 
out of each. "Therefore they muſt not be confounded toge- - 
ther, and the preſent caſe muſt ſtand upon its own circum- 
ſtances, Or.the election of a member of parliament or a 
verderor, where the electors muſ proceed to an election, 
becauſe they cannot ſtop for that day, or defer it to another 
time, there mult be a candidate or candidates: and in thatcaſe, 


(a) Regina v. Boſcawen, Rex v. Withers, Taylor v. mayor of. 
Bath; and Oldknow v. Wainwright. 


chore 
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there is no way of defeating the election of one candidate 
propoſed but by voting for another. Bur ix THE Busi- 


| NESS OF CORPORATIONS IT 18s A DIFFERENT THING, 


«THis is a motion in the ſhape and under the name of 
a propoſal made to the body by the mayor, who is the pre- 


ſiding officer, with the concurrence of one of the alder- 


men. But the eſſential part is, that it is made by the 
mayor, and he propoſes ſeven perſons together in one liſt, 
to fill up ſeven vacancies. - The queſtion put, upon theſe 
perſons fo propoſed, is not, which of them ſhall be elected 
aldermen, but whether the ſever ſhall be aldermen? The 
only anſwer to be given to ſuch a queſtion is yes or no. 
Suppoſe he had put it upon an individual. 7 propoſe J. S. 
1s it your pleaſure that J. S. ſhall be cboſen alderman ? The 
anſwer muſt have been yes or no. It is not a queſtion 
which of two candidates ſhall be preferred: but whether 
theſe ſeven petſons ſo propoſed ſhall be choſen. Upon 
that motion there is a majority again them, both in ſub- 
france and form. That makes an end of the whole, and ren- 
ders it unneceſſary to go into the-reft of the caſe. But J will 
juſt obſerve upon it. What ſort of an election is this, 
where the mayor propoſes ſeven perſons at once? The 
electors might be inclined to vote for one, two, or three 


of them, and againſt the others; therefore they ought to 


have been put up in a regular way, and polled for one by 
one, and yes or us ſaid to the propoſal of each reſpectively. 


Such a complicated caſe never exiſted before; And what 


have the majority in fact done? They have voted: for one 
who is clearly well qualified and duly choſen. - So indeed 
are three more, to whom, in fact, there was no ſolid ob- 


jection; for non-reſidence is no objection under this char- 


IA the whole, my opinion is, that the election 4 
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the defendant cannot be ſupported ; for there are clearly 
four of the other lift duly elected. His poſſeſſion, therefore, 
is both inn their right, and n the * of the 
majority. 
Tris judgment is ; open to ſome remark. It was not | 
contended on the part of the defendant, that he alone was 
duly elected, or that he had a right to the office in preference . 
to every one of thoſs in the oppoſite liſt; the whole courſe 
of the argument was founded on the admiſſion of the right 
of the proteſting aldermen to carry the whole elefion, and 
to exclude the defendant, if they exerciſed it on proper ob- 
jects. It admitted the election of Goodwin to be good, 
and that he had a previous-right to Monday, It admitted, 
likewiſe, that if the other ix had been duly qualified to be 
elected, Monday's election was void. It admitted further, 
that if the objection to any of theſe ſix, for tie want of 
qualification, was ill founded, they were to be preferred to 
the defendant: but it contended that the election of the 
latter was good, if the objection to any of the ſix was well 
founded: that objection was well founded as to three: the 
defendant, therefore, aecording to the real ſcope of the 
argument, was duly elected to the f/th place. This was 
not againſt the right of the other four, however it might 
be againſt the opinion of the majority of the electors, 
And as the. votes of that majority were thrown away on 
three unqualified candidates, the defendant, according to 
the principle which had obtained in all the former caſes on 
the ſubject, was duly. elected, though by the minority. 
In the caſe of Oldknow and Wainwright, Lord Mans- 
field alme/t admits the principle, © that there is no way of 
defeating the election of one candidate but by voting for 
another;” for he ſays, * the proteſters could not ſtop the 
Vol. II, C ; election 
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election of Seagrave, when once entered upon, in any other 
way than by voting for ſome other perſon, or at leaſt 
againſt him.” He here ſuppoſes ſome middle caſe between 
that of voting for the perſon propoſed, and that of voting 
for ſome other perſon; but what is the nature of that 
middle caſe it ſeems difficult to conceive ; for after having 
qualified the general propoſition by the words, or at leaſt 
againſt him, he immediately adds, © whereas here they 
had only proteſted againſt any election at that time.“ Now 
I cannot conceive in what manner a man can vote agaigſt 
a candidate but by voting for another, or by proteſling 
againſt any election at all. Till che caſe of the King and 
Monday, therefore, it ſeems to have been acknowledged as 
a general principle, © that there was ho way of defeating 
the election of one candidate, but by voting for another 
ſuppoſed to be duly qualified.” —And as to all eleRions but 
thoſe of corporations, it is in that very caſe admitted to 
its full extent. But in the buſineſs of corporations,” 
ſays Lord Mansfield, *it is a different thing; and, after 
ſtating the circumſtances of the caſe, he ſays, © it is not a 
queſtion which of two candidates ſhall be preferred: but 

whether theſe ſeven perſons, ſo propoſed, ſhall be choſen.” 
Upon that motion there is a majority againſt them both in 

fubRance and form. That makes an end of the whole, and 
Tenders it unneceſſary to go into the reft of the caſe.” He 

means evidently to make a diſtinction between elections in 

corporations and other elections, and to fay, that in the 

former there is a way of defeating the election of one can- 

didate, without voting for another, which muſt be by pro- 

teſting againſt any election; and, in fact, the circumſtance 

on which his lordſhip founds his judgment, amounts to no 
more than a proteſtation againſt any election; for although 


© 


„ Ag. - 
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the proteſtors did vote for others, his lordſhip throws that 


| circumſtance out of the cafe, and fays,' that on the 


motion whether the ſeven perſons propoſed ſhall be choſen, 
there is a majority againſt them both in ſubſtance and form z 
and that it is unneceſſary to go into the rf of the caſe, be- 
cauſe this circumſtance alone puts an end to the 1 whole 

queſtion.” | 

Tas diſfinction between dections in corporations, and 
other elections, ſeems to have been taken, for the fir/? time, 
in this caſe of the King and Monday; and it may be re- 
marked, that the principle on which it is founded is inap- 
plicable to many caſes of elections in corporations. On 
the election of a member of parliament or a verderor,” ſays 
his lordſhip, where the electors muff proceed to an elec - 
tion, becauſe they cannot ſtop for that day, or defer it ts 
another time, there muſt be a candidate or candidates; and 
in that caſe, there is no way of defeating the election of ore 
candidate propoſed” but by voting for another. Bur 18 
THE BUSINESS OF CORPORATIONS IT 18 A DIFFEKENT 
THING,” 

2 nne ä the buſineſs * corporations, as 
well as in every other caſe, there can be no election at all, 
unleſs there be a candidate or candidates; and in the caſe - 
of the election of a mayor, or other head officer, on the 
charter- day, or in the caſe of an election of an alderman by 
the wardmote, as in the city of London, or where the elec- 


tors are commanded by mandamus to elect any officer what- 


ever of ' a corporation, © the electors mi proceed to an 
election, becauſe they cannot ſtop for that day, or defer it 
to another time. —The only caſe to which this diſtinction 


can apply; appears to me to be that of a mere voluntary 


election on a bye day, to fill up a vacancy which might, 
at the diſcretion of the electors, be filled up at any time, 
ONES ©, | ir 
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IT has been remarked (a), that in corporations by 
preſcription, the time and manner of election, and the 


| qualifications, both of the electors and of the perſons ca- 


pable of being elected, depend principally on cuſtom ; and 
in corporations by charter, on the proviſions of the char- 
ter.” This qualification of the propoſition was introduced 


. with a view to the inherent power which corporations have 


With reſpect to the regulation of their internal concerns; 
though it be true that all theſe circumſtances depend princi- 
pally on cuſtom or charter; yet, ſo far as may be conſiſtent 
with the conſtitution of the corporation, whether by char- 
ter or preſcription, theſe may all be regulated by bye laws. 
THe caſe of Machell and Nevinſon, mentioned in the 


preceding volume (6), is an inſtance of the power of a cor- 
poration to regulate the time of election, where that time is 


not abſolutely fixed to a particular day, by charter or cuſtom: 


there it appeared, that previous to the year 1674, the mem- 


ders uſed to be ſummoned to meet to chooſe a mayor, by order 
of the old mayor, ſome time about Michaelmas, but not on 
a fixed day: on May 26th, 1674, an older was made by the 
mayor, aldermen, and common councilmen, that they 
ſhould for the future meet on the Monday before Michael- 


mas day every year to chooſe a mayor, under a penalty to 


be inflicted on every one who ſhould wilfully abſent him- 


elf. To which regulation no objection was made; 


Or the power of a corporation to regulate the manner 


of election, when no particular mode is eſtabliſhed by char- 


ter or preſcription, it will be ſufficient to ſtate, as an 
example, a caſe which lately occurred in the town of 
Cambridge on the election of a mayor (c).—This came 
before the court on a ſpecial verdict, found on two 

(a) Ante, page 2. (6) Vol. 1, 434. 2 Ld. Roym. 1355. 0 


-Q Newling v. Francis, 3 Term Rep. 189. 
iſſues, 
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' Mues, which had been directed to try the right of the 
plaintiff or the defendant to the office, The firſt count 
ſtated the plaintiff's mode of election, which was this: 
the names of all the common council of the borough, pre- 
ſent at the election, were to be firſt written on ſeveral 
pieces of paper and laid upon the table; the mayor and his 
aſſiſtants were to elect two aldermen to incloſe the names 
in balls of wax, and put the latter into a box; the mayor 
and his aſſiſtants were alſo to appoint one other alderman 
to take out one of the balls for the bench; and the com- 
monalty were to take out one other ball; thoſe whoſe 
names were incloſed in the balls ſo taken out, were to 
chooſe twelve burgeſſes, three for each ward within the 
borough; theſe twelve being firſt ſworn, were to chooſe fix 
other burgeſſes, two out of two of the wards, and two out 
of each of the others; and thoſe eighteen burgeſſes ſo 
choſen and ſworn, were, within an hour, to chooſe a 
—_—_ bailiff, and counſellors of the borough. 

Tux ſecond / count ſtated the defendant's mode of elee- 
tion; which was, that the mayor and his aſſeſſors or coun- 
ſellots ſhould elect one of the commonalty, and that another 
of the commonalty ſhould be elected by the commotialty; 
which two being ſworn, ſhould ele& twelve men of the 
commonalty, which twelve ſhould chooſe fix more of the 
commonalty; and that thoſe eighteen, in the preſence of 
the commonalty, ſhould ſwear, that they would chooſe a 
certain fit mayor to govern the town, four bailiffs, and four 
counſellors ;z and that the two who choſe the twelve, ſhould 
not be part of the eighteen in the election. 

Tux ſpecial verdict found in ſubſtance ; that Cambridge 
was a borough by preſcription, by the name of Mayor, 
Bailiffs, and Burgeſſes; that there had not been any one 
uniform and certain mode of election to theſe offices uſed 

r | and 
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and eſtabliſhed in the borough from time immemorial ; but 


that it had from time to time been ordered and directed by 


. laws for that purpoſe made by the body at large. It 
then ſtated a bye law made in the 18 Ed. 3, for the election 


of mayor, bailiffs, and counſellors, as ſet out in the ſecond 
count of the declaration; which was followed till the ioth 
of Elizabeth, when the bye law, preſcribing the mode of 
election, tated in the firſt count, was made; and that this 
latter mode was uſed from that time till the granting of a2 
charter in the 36 Car. 2, which directed, that. the mayor and 
other officers ſhould be elected in the ſame manner as had 
been accuſtomed for twenty years paſt. - The verdict ſtated 
further, that this charter was granted, in conſequence of 
a ſurrender, by deed, of all the franchiſes of the corporation 
concerning the election of mayor and other officers ;. but 
that the deed had never been enrolled of record: that the 
mode of election, which had been uſed for twenty years 
before the granting of this charter, was uſed till the 4th 
of James 2, who then iflued a proclamation reſtoring all 


| thoſe corporations to their former ſituation, who had ſur- 


rendered their charters, but of which the deeds of ſurrender 
had not been enrolled of record: that the corporation of 
Cambridge had acted in conformity to the proclamation z 
and that in the year 1786, a bye law had been made efta- 
bliſhing the mode of election of the defendant ſet out in the 
ſecond count. 

It wes contended that, nviwichtnnting the proclama- 
tion, the charter of Charles the ſecond was ſtill in force, 
and that conſequently the bye law of 1786 was void; for, 
that a corporation could not change its conſtitation, as to 
the election of officers, where it was regulated by charter 
or à preſcriptive uſage; though, if the charter or uſage 

VE; , | were 
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were ſilent, as it was incident to a corporation to perpe- 
tuate themſelves, they might make bye laws to regulate 
the election of their officers. . Here the charter of Charles 
the ſecond had directed the mode of election to be as it had 
been for twenty years before; and the power of making 
bye laws was only given in a general clauſe among other 
things: but it could not be ſuppoſed to have been the 
King's intention to give the corporation a power of un- 
doing, by a bye law, that which was the chief n of the 
charter. 

Tux court were of opinion, that the proclamation, and 
the carporation's having acted under it, put the charter of 
Charles the ſecond out of the caſe; and that the bye law of 
1786 was good; for though it was admitted that bye laws 
could not alter the conſtitution, they might regulate the 
manner of election, if they did not infringe the charter : 
here it was expreſsly found that the mode of election was 
not regulated by any charter. or preſcription, but that it 
had varied from time to time. The ſame power, therefore, 
which enabled the corporation to make the former bye law, 
alſo enabled them to ſubſtitute another in its room. 

IT was added (a), that it might be a conſiderable queſ- 
tion, whether this bye law of 1786 would not have been 
good, even if the charter of Charles the ſecond had ſtood 3 
in the mode of election eſtabliſhed by the bye law, to which 
the charter of Charles the ſecond referred, much was left 
to chance, which the bye law of 1786 removed; and as 
that did not alter the conſtitution, but only. the mode af 
election, it probably would not be bad, even if the charter 
of Charles the ſecond had ſtill continued in force. 
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Win reſpect to the qualifications of the electors and of 
the eligible, it has been laid down (a) as a general propo- 


_  fition, that a bye law may limit the number of the former; 


but not the number of the latter: becauſe a limitation of 
the number of electors tends to prevent the confuſion na- 
turally attendant on popular elections; a reaſon which does 
not in ſo great a degree apply to the caſe of the eligible : 
but neither branch of this propoſition is to be taken in the 
full extent of the words in which it is expreſſed ; * for: 
neither is every bye law good which limits the number of 
electors, nor every bye law bad which limits that of the 


eligible. 

Wir reſpect to the latter, though a 65 law would be 
void, which ſhould require an additional qualification be- 
yond thoſe required by the conſtitution of the corporation, 
or which ſhould transfer the right of being elected from a 
more numerous body, to a body of a more ſelect deſcrip- 
tion; yet a bye law, requiring the nomination of a parti- 
cular number of candidates, out of the whole number of the 
perſons eligible, and that the election ſhould be of one of 
the candidates ſo nominated, would be good. * 

Tuus where it appeared, that Edward the third granted 
dy charter to the burgeſſes of Dartmouth, the privilege of 
electing from among themſelves a mayor every year; that 
by particular conſtitutions made in the reigns of Queen 
Elizabeth and King James, and long uſage in conformity 
to thoſe conſtitutions, the common' council had propoſed 
two perſons to the freemen, of whom the latter choſe one ; 
but that, in 2681, a bye law had been made repealing all 


(a) In the caſe of Philips, mayor of Carmarthen, Trin. 1749, 22, 
27 G. 2, B. R. cited 3 Bur. 1833, 1836, 1338, Lee V. Wallis et al , 
27 Jan. 1756, cited 3 Bur. 1833. 


former 
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— laws; and enacting, that for the future, elections 
ſhould be made without the previous nomination of par- 


ticular candidates : the court held, that, though by the grant 
of Edward the third, the election was to be from the freemen 
at large, yet it might be reſtrained by bye laws and uſage, 


to the choice of one out of two propoſed by a ſelect body z 


but that the bye law of 1681 1 
tution to its primitive ſtate ſa). 


So, where it appeared by a ſpecial wende that by 4 8 


ter, the mayor of the borough of Macclesfield was to be 
choſen by the capital burgeſſes out of the capital burgeſſes, 


who conſiſted of twenty-four ; that for fifty years paſt, by 
an uſage founded on a bye law which. was not, at the time 


of the verdict, extant in writing, the common burgeſſes had 
put five of the capital burgeſſes in nomination, out of which 
five the capital burgeſſes had choſen one to be mayor; that 
there were no traces before theſe fifty years of any election 


in any other manner: and that, in the preſent caſe, the 


common burgeſſes had met on the charter day, and put in 
nomination eight capital burgeſſes, of whom the plaintiff 
was one, and had the majority of capital burgeſſes in his 


favour: the court held the uſage to be good, as it had a | 
tendency to prevent popular confuſion ;. but that the ele- 


tion of the plaintiff was void, becauſe it purſued neither the 


charter nor the bye law: it did not purſue the charter, for 


that directed the election to be out of the capital burgeſles 

at large, and here the number was confined to eight; and 

it did not purſue the uſage, becauſe more than five were 
nominated, which might produce that confuſion againſt 

which it probably was the intention of the bye law to 

provide (6 ). | 


(a) Salk; 190, 191, (0) Barber v. Boulton, 1 Str. $14- 
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Bur, in the caſe of Tucker, mayor of Weymouth, where 
it appeared that the charter directed the election to be made 
but of four perſons to be nominated out uf the burgeſſes or 
| inhabitants at large, and that a bye law made by the mayor 
and aldermen directed it to be made out of four perſons to 
be nominated out of the aldermen, or of whom one at leaſt 
ſhould be an alderman; the court of King's Bench held 
this bye law to be void, and on a writ of error the houſe 
ol lords affirmed the judgment (a). 7 
Wrru reſpect to the electors, though a bye law re- 
ſtraining their number may be good, yet that reſtraint muſt 
be within certain limitations: It cannot ſtrike off an in- 
tegral part of the electors; nor transfer the right of elec- 
tion from the body at large to a ſelec number independent 
of that body ; nor impoſe a qualification inconſiſtent with 
the charter, or unconnected with their corporate cha- 
rater. * | 
Tux firſt remarkable caſe on this ſubject, is © the caſe 
of corporations” in the 40 and 4r El. (5) of which the ſub- 
corporated by charters which directed the election of 
mayor, bailiffs, aldermen, and other principal efficers, to be 
by the commonalty or burgeſſes indefinitely : by long con- 
tinued uſage, theſe elections had been made by a ſelect 
number of the principal perſons of the commonalty or bur- 
geſſes, under the name of common council, or ſome ſimilar 
denomination, and not by the commonalty or burgeſſes at 
large, or ſo many of them as choſe to be prefent at the 
elections: ſeveral attempts had been lately made, in ſome 
corporations, in as this ancient ulagy, eo intro- 


(a) Rex. v. Tucker, mayer of Weymouth, Paſch. 14 G. 2, cited 
3 Bur. 1835. 


000 * 78, Jenk. 273. FITS 
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duce popular elections; on which the lords of the council 
thought it of importance to ſubmit. this queſtion to the 


' judges, « whether the elections made according to the 


ancient uſage were good in law, notwithſtanding the terms 
of the charters, which gave that privilege indefinitely to all 
the commonalty?”” and it was reſolved by the juſtices, 
ſays Lord Coke, © upon great deliberation amd confer- 
ence had among themſelves, that ſuch ancient and uſual 
elections were good and well warranted by their charters, 
and alſo by the law; for in every of their charters they 


have power giyen them to make laws, ordinances and con- 


ſtitutions, for the better government and order of their 
cities or boroughs, &c. by force of which, and for avoiding 
of popular confuſion, they, by their common aſſent, conſtitute 
and ordain, that the mayor or bailiffs, or other principal 
officers, ſhall be elected by a ſelected number of the pria- 
cipal of the commonalty, or of the burgeſles, and preſcribe 
alſo hnw ſuch ſelected number ſhall be choſen; and therefore 
ſuch ordinance and conſtitution was reſolved to be good, 


and agreeable to the law and their charters, for avoiding of 


popular diſorder and confuſion: and although now ſuch - 
conſtitution or ordinance cannot be ſhewn, yet it ſhall be 
preſumed in reſpect of ſuch ſpecial manner of ancient and 
continual election (which ſpecial election could not begin 
without common nenen 2234 

itution was made.“ 

Two r r Fir, That the 
bye law conhaing the election to a ſelect number of elec- 
tors, was prefumed to have been made by the common afſent 


of the whole corporation, by virtue of the ;nherext power 


of corporations to make bye laws, and not by a ſelect body 
expreſily empowered to make bye laws by the proviſions 


ol the charter: Secondly, That the ſelect number, to 


whom 


— 
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whom the power of election was ſuppoſed to be delegated, | 
were preſumed to be the repreſentatives of the whole body 
choſen in the manner preſcribed by the bye law itſelf, for 
the ſpecific purpoſe of the election; and not a diſtinc body 
appointed by the charter, and independent of the common- : 
alty at large. | 
Tux caſe in which the general propoſition was eſtabliſhed, 
<« that the number of electors may be refrained by a bye 
law; but that a bye law cannot narrow the number of 
the perſons out of whom the election is to be made,” is that 
of Philips, mayor of Carmarthen, which occurred in 1749, - 
and was followed by that of Lee and Wallis in 1756 (a); 
but of neither of theſe caſes are we acquainted with the 
particular circumſtances, as they do not appear to be any 
where particularly reported : of the latter, we only know 
that it confirmed the propoſition which had been eſtabliſhed 
in the former; with reſpect to which all that we can collect 
from the different places in which it is cited (5), is that, 
though it was aſſerted on the one hand © that the common 
council were choſen out of the burgeſſes, and not out of the 
commonalty at large, and had never been part of the com- 
monalty,” it was affirmed on the other, © that there was 
no common council -4;/tin7 from the commonalty, and 
as 2 ſelect body; that the bye law on which the queſtion 
aroſe was made by the whole body; and that on one fide it 
was ſaid to have been held, © that a bye law could not ex- 
clude an integral part of the electors, while on the other 
hand, it was aſſerted, © that that queſtion was not deter- 
mined.” But what were the terms of the bye law, or the 
circumſtances of the election of which the GY was 
conteſted, we'are not told, 


2 


() Vid. ante, p. 24. 60 3 Bur. 1883, 1835, 1836, 1838, 1839, 2840. 
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Tux caſe in which it was finally decided © that a bye 
lay cannot exclude an integral part of the electors, nor . 
poſe a qualification inconſiſtent with the charter, or 

connected with their corporate character, was + aps of 
Spencer, common councilman of Maidſtone, of which the 
circumſtances were theſe: by a charter, bearing date 17th 
of June, 21 G. 2, the corporation of Maidſtone was to con- 
ſiſt of a mayor, thirteen jurats, including the mayor, forty 


common councilmen, and commonalty ; the election of the 


mayor was to be by the jurats; of the jurats, by the mayor, 
- jurats and common councilmen, excluſive of the common- 
alty; and of the common councilmen, by the mayor, ju- 
rats, and commonalty, including the common councilmen, 
out of the principal inhabitants of the town and pariſh ; 
and power was granted to the mayor, jurats, and common 
council to make bye laws. 

Unner this power the mayor, jurats, and common 
council, on the 18th of Auguſt, 1764, made a bye law, 
“That on every future election of common councilmen, 
the mayor, jurats, and common council for the time being, 
and ſuch of the common freemen for the time being, who 
ſhould reſide in, and ſhould reſpectively have gone through 
and ſerved, for the ſpace of one whole year reſpectively, the 
ſeveral offices of churchwarden and overſeer of the poor, 


reſpectively, for the ſaid town and pariſh, or the major part 
of ſuch mayor, jurats, common councilmen, and common 


freemen qualified as aforeſaid, ſhould aſſemble themſelves 
together in the court hall of the ſaid town and pariſh; and 
being fo aſſembled ſhould by themſelves, without the 
preſence or concurrence of any of the commanalty of the 
| faid town and pariſh, elect one or more of the principal in- 
habitants of the ſaid town and pariſh to be a common 
councilman or common councilaien of the laid town and 
pariſh,” , 


Tun 
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Tux defendant juctified his acting as a common coun- 
cilman on an election under this bye law, and had a verdi& 
in his favour; and the queſtion of the validity of the bye law 
came before the court on a motion in arreſt of judgment. 

THE court were of opinion, that this caſe was not to be 
compared to thoſe, in which there was a common council 
ſuppoſed to have been created by the commonalty, and 


therefore poſſeſſing the original power of the latter; be- on 


cauſe the charter having expreſsly conſtituted the common 
council, they were to be conſidered as a diſtin body, in- 
dependent of the commonalty, who therefore formed an 
integral part of the electors appointed by the charter; for 
which reaſon, had the bye law confined the right of election 
to the mayor, jurats, and common council, it would have 
been clearly void: it had not, indeed, done that, but it had 
excluded ſuch of the commonalty as did not pofleſs a quali- 
fication which had no connection with their corporate 
character, and which was not required by the charter: it 
confined the right of voting to ſuch as had ſerved for one 
whole year the offices of churchwarden and overſeer of the 
poor reſpectively: this put the whole power of election in 
the makers of the bye law themſelves, and in perſons who 
had no connection with the corporation; for the parſon 
had the nomination of at leaſt one of the churchwardens, 
and the makers of the law themſelves had the appointment 
of the overſeers, becauſe ſome of the jurats were borough 
juſtices by their office, and had an excluſive juriſdic- 
tion (a). In thoſe caſes, in which a bye law, confining the 
right of election to a ſelect number, would be good, an uſage 
to the ſame effect, of however long continuance, if unſup- 
ported by a bye law, would be void (5). 
(a) Rex v. Spencer, common councilman of Majdſtone. 3 Bur. 
1827-1840. (5) Rex v. Tomlyn et al', B. R. H. 316. 
| | WuErRE, 
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Wurxr, by cuſtom or by charter, a particular day was 
appointed for the election of a magiſtrate, by common law 
the election muſt have been on that-preciſe day; andiin 
the caſe of a cuſtom, if the plaintiff in a declaration for a 
falſe return to a mandamus, had laid the day of his election 
right, but- at the trial had proved it to have been on a dif- 

ferent day, he would have failed in his action, becauſe he did 
not bring his election within the cuſtom : but if he had laid 
a wrong day in the declaration, and proved an election on 
the right day, he would have maintained his action, pro- 
vided the day laid in the declaration had been before the 
action brought, becauſe the day laid was not t material to the 
cuſtom (a). 


By the ſtatute of 11 G. I, c. 4, after reciting cc that, in 


many cities, boroughs, and towns corporate, the election of 
the mayor, bailiff or bailiffs, or other chief officer or officers, 
was, 'by-charter or ancient uſage, confined to a particular 
day or time, without any proviſion how to act or proceed, 


in caſe no election were then made; and that it frequently 


happened, that by charter or uſage, particular acts were 
required to be done at certain times, in order to-complete 


ſuch elections, and that by the contrivance or default of the . 


perſon or perſons who ought to hold the court, or preſide 
in the aſſembly where ſuch elections were to be made, or 
ſuch acts to be done, or by accident, it had ſometimes 
happened, and might frequently do fo, that no courts or 
aſſemblies had been held, or elections made, or ſuch acts 
done within the time fixed for that purpoſe; in which 
caſes, if elections of ſuch officers could not afterwards: be 
made or completed, or if in conſequence of ſuch omiſſion, 
the corporation ſhould be diſſolved, great miſchiefs might 
enſue ;* 1 was enacted, © that if in any city, borough, or 


(a) Vid, Carth, 223, 


town 
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tom corporate, no election ſhould be made of the . 

bailiff or bailiffs, or other chief officer or officers of ſuch | 
city, borough or town corporate, on the day or within the 
time appointed by charter or uſage for ſuch election, or 
ſuch election being made, ſhould afterwards become void, whe- 
ther ſuch omiſſion or avoidance ſhould happen through the 
default of the officer or officers who ought to hold the 

court, or preſide where ſuch election was to be made, or by 
any accident- or other means whatever, the corporation 
ſhould not thereby be deemed or taken to be diſſolved, or 
difabled from electing ſuch officer or officers for the future: 
but that in any caſe where no election ſhould be made as 
| aforeſaid, it ſhould and might be lawful for the members or 
perſons” of ſuch city, borough, or corporation, who had 
right to vote or be preſent at, or to do any other act ne- 
ceſſary to be done, in order to or for the completing of 
ſuch election, and they or ſuch of them as ſhould not be 
hindered by any reaſonable impediment or excuſe, were 
thereby required, reſpectively, to meet or aſſemble together 
in the town hall, or other uſual place of meeting, for mak- 
ing ſuch election, within ſuch city, borough, or town cor- 
porate, on the day next after the expiration of the time 
within which ſuch election ought to have been made, un- 
leſs ſuch day ſhould happen to be Sunday, and then upon 
the Monday following, between the hours of ten in the 
morning and two in the afternoon of the ſame day; and 
that the members or perſons having right to vote at, or to 
do any other act neceſſary to be done in order to ſuch 
election, or ſuch of them as ſhould be ſo aſſembled or met 
together, ſhould forthwith proceed to the election of a 
mayor, bailiff or bailiffs, or other chief officer or officers 
for ſuch city, borough, or corporation, and to do every act 
neceſſary to be done, in order to or for the completing of 


ſuch election, in ſuch manner as was uſual in, or in order 
̃ 
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> doi of ſuch officer or officers, on the day or 


within the time appointed by charter or uſage for ſuch  _ 


election; and that in caſe upon ſuch day of meeting, 
thereby appointed for ſuch election, the mayor, bailiff or 
bailiffs, or other proper officer or officers, who ought to 


have held the court, or preſided at the afſembly for ſuch - 


election, or doing any other act neceſſary to be done in 
order to ſuch election, if the ſame had been made or done 
on the day fixed, or within the time limited by chartez or 


uſage for that purpoſe, ſhould be abſent, then ſuch other 


perſon having a right to vote, being the neareſt then 
preſent in place or office to the perſon or perſons ſo ab- 
ſenting himſelf or themſelves, ſhould hold the court or pre- 
ſide in the aſſembly, and ſhould have the ſame power and 
authority in all reſpects therein, as the mayor, bailiff or 
bailiffs, or other chief officer or officers of the ſame city, 


borough, or town corporate, at any court or aſſembly for the 


election of officers for ſuch place, or for doing any other act 
neceſſary to be done in order to ſuch election ſ. 1. 

« PROVIDED always, that no ſuch election, nor any act 
done in order thereunto, ſhould be valid, unleſs as great a 
number of perſons having right to be preſent at, and vote 
therein, ſhould be preſent at the aſſembly-holden for ſuch 
purpoſe, and concur therein, as would reſpectively have 
been neceſſary to be preſent, and concur in ſuch election 
or act in caſe the ſame had been made or done upon the 
day, or within the time appointed-for that purpoſe by the 
charter or uſage of ſuch city, borough, or corporation, ſav- 
ing only, that the preſence of the mayor, bailiff or bailiffs, 
or other chief officer or officers who ought to preſide ſhould 
not be neceſlary” —ſ, 5. 

AND it was further enacted, © that if any mayor, bailiff 
or bailiffs, or other chief officer or officers of any city, 


Vor, II. D borough, _ 
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borough, or town corporate, ſhould voluntarily abſent him- 
| ſelf or themſelves from, or knowingly and deſignedly pre- 
vent or hinder the election of any other mayor, bailiff or 
other chief officer in the ſame city, borough, or town cor- 
porate, upon the day or within the time appointed by char- 
ter or ancient uſage for ſuch election, the perſon or perſons 
ſo offending, being thereof lawfully convicted, ſhould, for 
every ſuch offence, ſuffer impriſonment for the ſpace of 
fix months without bail or mainprize, and ſhould be fot 
ever diſabled to take, hold, or exerciſe any office belonging 
to the ſame city, borough, or corporation'””——l. 6. 
Ax it was further enacted, © That if it ſhould happen 

that noele@ion ſhould be made of the mayor, bailiff or bai- 
liffs, or other chief officer or officers of any city, boroygh, 
or town corporate, on the day or within the time appoint- 
ed by charter or uſage for that purpoſe, and that no election 
of ſuch officer or officers ſhould be made purſuant to the di- 
rections before preſcribed, or ſuch election being made ſhould 
afterwards become void, in every ſuch caſe it ſhould and 
might be lawful for his majeſty's court of King's Bench, on 
motion to be made in the ſaid court, to award a writ or 
writs of mandamus, requiring the members or perſons of 
ſuch city, borough, or town corporate, having a right to 
vote at, or to do any other act neceſſary to be done in 
order to ſuch election reſpeQively, to aſſemble themſelves 
on a'day and at a time to be prefixed in ſuch writ or writs, 
and to proceed to the election of a mayor, bailiff or bailiffs, 


or other chief officer or officers, as the caſe ſhould require, 
and to do every act neceſſary to be done in order to · ſuch 
election, or to ſignify to the ſaid court good cauſe to the 
contrary, and thereupon to cauſe ſuch proceedings to be 
had and made, as in any other caſes of writs of mandamus 


granted by the ſaid court for election of officers of cor- 
porations: 
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porations; and of the day and time appointed in and by 


any ſuch writ or writs of mandamus for holding ſuch aſ- 
ſembly, public notice in writing ſhould, by ſuch perſon as 
the ſaid court ſhould appoint, be affixed in the market- place, 
or ſome other public place within ſuch city, borough, or 
town corporate, by the ſpace of fix days before the day ſo 
appointed, and ſuch officer and other perſon reſpectively, 
ſhould preſide in ſuch aſſembly, as ought to have preſided at 
the election of ſuch mayor, bailiff or bailiffs, or other chief 
officer or officers, or at the doing any other act neceſſary 
to be done in order to ſuch election, in caſe the ſame had 
been made or done on the day in the former part of the act 
preſcribed for that purpoſe” ——l. 2. 

AND after reciting, © that in certain boroughs and towns 
corporate, the mayor, bailiff or bailiffs, or other chief 
officer or officers, was or were to be nominated, elected, or 
ſworn at a courtleet, or view of frankpledge, or ſome other 


court, and that by reaſon of the contrivance or default of 


the lord or his ſteward, or ſuch other officer by or before 
whom ſuch court ought to be held, in not holding the ſame, 
or by ſome accident, it had happened, and might thereafter 
happen, that no due nomination, election, or ſwearing of 
ſuch mayor, bailiff or bailiffs, or other chief officer or offi= 
cers had been or might be had or made; it was further en- 


acted, © that it ſhould and might be lawful for his Majeſty's - 


court of King's Bench, on motion to be made in the ſaid 
court, to award a writ of mandamus, requiring the lord or 
his ſteward or other officer, by or before whom ſuch court 
ought to be held, to hold, or cauſe to be holden, ſuch court 
leet or other court, and to do every other act neceſſary ta 
be done by him in order to ſuch nomination, election, or 
ſwearing, at ſuch day and time as ſhould be for that purpoſe 
Judged proper by the ſaid * of King's Bench, and — 
2 
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be appointed in ſuch writ, or to ſignify to the ſaid court 
good cauſe to the contrary, and thereupon to cauſe ſuch 


proceedings to be had and made, as in other caſes of writs 


of mandamus granted by the ſaid court, for holding of any 
court; and of the day and time appointed in and by any 
ſuch writ of mandamus for holding ſuch court, public no- 
tice in writing ſhould, by ſuch perſon as the ſaid court of 
King's Bench ſhould appoint, be affixed in the market- 
place, or ſome other public place within ſuch borough 
or town corporate, by the ſpace of ſix days before the day 
ſo appointed: and that where a nomination of perſons, in 
order to the election of any ſuch mayor, bailiff or bailiffs, 
or other chief officer or officers, was to be made at ſuch 
court leet or other court, in every ſuch caſe, after ſuch no- 
mination made, all and every other act and acts neceſſary 
to be done in order to ſuch election, ſhould be had, made 
and done at ſuch aſſembly, and in ſuch manner and form 
as the ſame ought to have been had, made and done, in 
caſe ſuch election had been made on the day next after the 
expiration of the time preſcribed for ſuch election by the 
charter or uſage of ſuch borough or corporation, according 
to the directions before mentioned in the at”-——, ;, 

Ox this ſtatute it has been frequently determined, that 
the power of the court to grant a mandamus to go to an 
election, is not confined to the caſe where there has been no 
election at all: but that where there has been an election 
in point of fact, yet, if from the circumſtances laid before 


the court, it ſhall appear clearly that the election cannot be 


ſupported, a mandamus ſhall iſſue; but that if the election 
appear doubtful, no mandamus ſhall iſſue, till the perſon 
actually exerciſing the office, be ouſted by judgment in quo 

warranto. TTY | 
- Tux firſt caſe we find reported on this ſubject is that of 
Boſlihey, otherwiſe Tintagel, in Cornwall, which occurred 
in 
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in the 8 G. 2 (4); and in which the application for a man- 
damus to go to the election of a mayor, was oppoſed, on 
the ground, that on the uſual day one Robins was choſen 
and ſworn into the office; and it was therefore contended, 
that as there was an actual officer, he ought to be ouſted 
before a mandamus ſhould be granted. But the court, on 
conſideration, held that the writ ought to iſſue; the words 
of the act being, © if no due election be made,” and Robins 
not having the ſhadow of à right: The intention of the 
act, they ſaid, was to give the corporation a rightful officer 
as ſoon as poſſible, whereas this pretence would waſte. the 
whole year : they did not, however, lay this down as a ge- 
neral rule; but ſaid that theſe writs were diſcretionary, and 
that they might refuſe the application, where there was a 
probable election and room to doubt,— They added that, in 
the preſent caſe, no harm was done, becauſe this was not a 
peremptory mandamus, and it might be returned that there 
was a rightful officer (5). 

In a caſe (c), which occurred the next year, Lord Hard- | 
wicke mentioned this caſe of Tintagel as the only caſe in 
which ſuch a mandamus had been granted; and he ſaid the 
reaſon of it was, that it was quite a clear caſe, and the cor- 
poration was without a mayor: 3 he faid, it would 
not have been granted, 

In the report of another caſe id), in the ſame year, the 
lame chief jaſtice is reported to have ſaid, © that this was 


(a) Caſe of the Borough of Boſſiney alias Tintagel, in Cornwall, 
2 Str. 1003. 

N. B. It is not the firſt caſe of a mandamus to ge to the election of 
mayor; but the firſt were there had been an actual election. Vid. 
Andr. 259. 

(5) Qu. Whether the latter obſervation will not apply to every caſe ? 

(c) Rex v. Holmes, H. 9 G. 2, B. R. cited 3 Bur. 1454+ 

(4) Rex v. corporation of Oxford, M. 9 G. 2, B. R. H. 178. 

D 3 851 a remedial 
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damus to go to a new election, and not wait the event of : 


_ uſage for that purpoſe; or where no election of ſuch officer 
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a remedial law, and that therefore the court ſhould make it 
as effectual as the words, or any conſtruction of them could 
warrant ; and that the court had always made a liberal con- 
ſtruction of them: and to have mentioned the caſe of 
Tintagel as an example. 

In a caſe abqut five years after this (a), it was held, that 
though it appeared in point of fact, that there was an 
election, yet if on conſidering the circumſtances, there was 
good reaſon to think it void, the court would award a man- 


any controverſy about the former, 

In the caſe of the common councilmen of Carmar- 
then (4), this point was more ſolemnly determined, —It 
appeared, that on the day after the charter day, one J. S. 
was elected mayor by the burgeſſes at large; but that J. N. 
who preſided at the election, was not the next perſon in 
rank or office to the mayor of the preceding year. The 
Chief Juſtice (c), in delivering the opinion of the court, 
obſerved, that it had been ſaid, that the court was only 
empowered by the ſtatute to award a mandamus, © where 
it ſhall happen that no election of a mayor, or other chief 
officer of a city, borough, or town corporate ſhall be made 
upon the day, or within the time appointed by charter or 


ſhall be made purſuant to the directions of this ſtatute ; or 
ſuch election being made, ſhall afterwards become void ;" 
and that it had been inferred, that as there had been, in the 
preſent caſe, an election in point of fact, of a mayor, and 
that eleCtion was not yet determined to be void, the court 
could not award a mandamus to proceed to a new election. 


(a) Caſe of Aberyſtwith, 2 Str. 1157, Tr. 14 G. 2. 
(5) Rex v. Newſham et al', cemmon councilmen of nn 


Sayer 211. Vid. vol. 1, 493. (e) Ryder, | 
But 


t 
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But he ſaid, the court were of opinion, that the words © no 
election” in the ſtatute, ought to be conſtrued © no legal 
election;ꝰ and that conſequently, : though there had been 
an election in fact, the court had a diſcretionary power, on 
conſidering all the circumſtances of the election, to award 
or not to awarda mandamus, as the juſtice of the caſe might 
require: that if, on all the circumſtances of an election in 
fact, the legality of it were doubtful, the court ought not 
to award the writ, it being proper, in ſuch a caſe, that the 
legality of the election ſhould be tried in an information in 
the nature of quo warranto: but that if upon all the cir- 
cumſtances of an election in fact, it appear clearly to be il- 
legal, the court ought to award the writ, becauſe it would 
be nugatory to try the legality of it in that way. The 


election, in the preſent caſe, was clearly illegal, becauſe the 


perſon who ought, by the directions of the ſtatute, to have 
preſided at it, did not preſide and therefore the mandamus 
was awarded. ; 

Ox the authority of this and. the preceding caſes, was 
decided that of Cambridge (a), of which the circumſtances 
were theſe :!On the charter day they had in fact choſen a 
perſon to be mayor ; but it appeared” that he was an officer 
of the army juſt gone to North America, and that there 
was not the leaſt probability of his returning before the ex- 
piration of the year. The court held this to be merely a 
colourable election which could not be ſupported; and 
therefore, on the principles laid down in the caſe imme- 
diately preceding, awarded a mandamus to go to a new 
election. ; 

IT is no objection, that the application is not made 
within the year. — On this point Lord Hardwicke, in a 


(a) Rex v. Mayor, &c, of Cambridge, 4 Bur, 2008, vid. vol, 2, 339+ 
1 caſe 
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caſe before mentioned (a), expreſſed himſelf to this effect; 
© that, whatever might be the intention of the act in this 
reſpect, there were no words to confine the application for 
a a mandamus to the year; that as the purpoſe of the act was 
to prevent the diſſolution of corporations, and to give an 
opportunity for the election of head officers, though the 
regular time had paſſed, he thought the mandamus ſhould 
iſſue, though it appeared there had been no mayor, that is, 
no legal mayor for ſome years; for though there had been 
elections, the perſons elected had been oy ouſted 
by judgments in quo warranto informations.” | 
Ina ſubſequent caſe (5), which occurred in the 16 G. 2, 
application was made for a mandamus to proceed to the 
election of bailifts, coroners, chamberlains, and the other 
annual officers. of the corporation of Scarborough, there 
not having been any good officers ſince the year 1736; and 
of thoſe who had in fact been choſen, ſeveral having had judg- 
ment of ouſter againſt them; on conſidering the caſes of 
Tintagel and Aberyſtwith, we are told, the court granted 
the application, as there was no reaſonable expectation of 
ſupporting the right of the preſent poſſeſſors : and they 
granted it not only for the head officer, but alſo for the 
others, as they were neceſſarily conſtituent parts of the cor- 
poration, and equally within the reaſon of the ſtatute. 
Bur where there is a mayor or other officer in point of 
fact, he ought to be made a party to the rule to ſhew cauſe 
why a mandamus ſhould not iſſue for a neweleion,— A 
rule had been granted, calling on John Bankes, Eſq. lord 
of the leet for the borough, manor, or lordſhip of Corfe- 
Caſtle, in the Iſle of Purbeck, in the county of Dorſet ; 
and alſo on the ſteward and bailiff, and deputy bailif of the 


(a) Rex v. corporation of Oxford, B. R. H. 178, Ante, p. 37, 
(5) Caſe of the corporation of Scarborough, 2 Str, 1189. 


leet 
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leet and borough; and alſo on twenty-four other perſons, 
who had been ſummoned, and ready to be returned as a 
jury to a former court of the leet: © to ſhew cauſe why a 
writ or writs of mandamus ſhould not iſſue, directed to 
them, requiring the lord and his ſteward to hold a court 
leet, and the bailiff, or, in his abſence, his deputy, to return 
and deliver to the faid court leet the pannel or liſt of the 
jury, by the deputy bailiff ſummoned on the 24th of Octo- 
ber preceding; and requiring the ſteward, at the court fo 


JURY ; and alſo requiring them the aforeſaid jurors fo im- 
pannelled and ready to be ſworn as aforeſaid, to be ſworn 
in due form at the ſaid court, and then” and there to pro- 
ceed to the election of a mayor of the ſaid borough of 
Corfe-Caſtle for the preſent year, and to do every act ne- 
eeſſary to be done by them reſpefively for that purpoſe, ac- 
cording to the form of the ſtatute in ſuch caſe made and 
provided,” 
Caust was not Gon on the merits; but objection 
taken to the want of notice to the perſon actually in poſ- 
ſeflion of the office of mayor, who, it was faid, ought in 
common juſtice to be heard in defence of his right, before 
the iſſuing of a mandamus to proceed to the election of 
another in his ſtead. The court were of this opinion; and, 
the rule having been amended by inſerting the name of the 
actual mayor, cauſe was afterwards ſhewn againſt making 


the rule abſolute.— On which occaſion Lord Mansfield 


| propoſed, that the counſel for 'the defendants ſhould file 
their affidavits, that the proſecutor's counſel might be able 
If to judge whether, on the aftidavits on both ſides compared 
together, it was a doubtful election, and fit to be tried on 
an information in nature of quo warranto, or whether it 
was a mere colourable election, and clearly void: for that, 


jf the former ſhould prove to be the caſe, the court ought - 


0 not 


to be holden, in the uſual manner to SWEAR THE SAID 
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not to grant the mandamus; if the latter, they ought.— 
The counſel for the proſecutor intimated, that if he ſhould 
find that the election was doubtful or queſtionable, he would 
purſue the rule no further, and afterwards, having read 
the affidavits, gave it up (a). | | 

Loxp Mansfield further obſerved in this caſe, that the 


rule, as it ſtood, confining the mandamus ſpecially to the 


very individuals who were ſummoned on the 24th of Oc 
tober, was certainly wrong. 8o that it could not be made 
abſolute in that form. 

| Ox the third ſection of this ſtatute, a mandamus will lie, 
commanding the proper perſon to hold a court leet, in or- 


der that a particular perſon may be preſented and ſworn 


into any of the offices within the intent of the ſtatute, on a 
ſuggeſtion of his having been duly elected. 

Tris appears from the caſe of the King and Willis; 
which was an application for a mandamus, to be directed 
to the defendant as ſteward of the court leet for the borough 
of Chriſtchurch, in Hampſhire, commanding him to hold 
a court leet, and to ſwear and charge a jury to preſent all 


things proper to be preſented, in order that they might 


preſent to the ſteward John Dale, the perſon duly elected 
mayor of the borough. In ſupport of the motion an affida- 
vit was produced, ſtating the conſtitution of the borough, 
and that Dale had been elected mayor.—In oppoſition to 
the application an affidavit was read, ſtating the election of 
another perſon to the office : and it was contended, that on 
the ſection which was made the foundation of the motion, 
a mandamus would not lie for preſenting a particular perſon, 
but only a general mandamus for holding a court leet, and 
doing all things neceſſary for the election of a mayor. 
It was likewiſe contended, that as, in the preſent caſe, there 


(a) Rex v. Bankes, Eſq, et al, 3 Bur, 2452. 
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were two perſons who pretended to have been elected, the 
writ for which the preſent application was made would 
predetermine the queſtion; and would oblige the jury to ; 
preſent one perſon as duly elected, when perhaps their 
opinion might be in favour of another, But the whole 
court were clearly- of opinion that the application was 
proper; for that the plain intent of the act, which was 
very general, was to enforce the performance of all ſuch 
acts as were neceſſary for completing the admiſſion or 
election of the officers or members of corporations, one of 
which was a preſentment: and as it was ſworn that Dale 
had been elected, there could be no harm in pointing out 
by the writ, what in particular the ſteward and jury, who 
were merely miniſterial, were further to do : this could be 
of no prejudice to any one; becauſe the mandamus not 
being peremptory, if Dale was not well elected, that, or 
any other matter againſt the ſuggeſtion-in the writ (a), 
might be returned; and then the queſtion would be put in 
a proper method of trial (5), 

AT common law, when the day appointed by the con- 
ſtitution of a corporation for the election of a new mayor, 
was the day on which the ol went out of office, the latter 
had no power to adjourn the election from that to the ſub- 
ſequent day, unleſs he had a power of holding over; and 
if, in fact, he had made ſuch an adjournment, an election, 
completed at the adjourned meeting, would have been void: 
but this inconvenience ſeems to have been remedied by 
this ſtatute : the pincipal intent of it, indeed, was certainly 
to enable corporations to proceed to an intirely neu elec- 


(a) The report ſays, © any other matter ſuggeſted in the writ;“ 
which, it is apprehended, cannot be correct. 

(5) Rex v. Willis, Andr. 279. 

| e tion; 
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tion; and ĩt does not expreſsly give authority to the mayor 
to adjourn an election begun and not completed on the char- 
ter day; but the words of it ſeem general enough to com- 
prehend this caſe, and the court will make a liberal con- 
ſtruction of them; as the inconvenience ariſing from an 
election not completed, is as great as that _— from a 

N total omiſſion (a). | 

i Tux ftatute mentions ſome time between the hours of 

ten in the morning and two of the aſternoon, as the time 


of meeting for an election to be made according to the pro- 
| | viſions of it; but it has been held, that this is directory and 
| 


not reſtriftive, and intended only to prevent ſurprize 
| which might ariſe from beginning at inconvenient times z 
. | and that, therefore, where no ſurprize appears, an election 
| | begun or continued by — at any other time, 
; | is godd (6), 

3 * . Dovprs have been expreſſed, whether the ſame perſon 
| | who ought to have preſided at an election on the day ap- 
4 pointed by the charter or uſage, may preſide at the election 
11 held on the day after, according to the directions of the 
| ſtatute (c); from the plain conſtruction of the words of 
Lf the firſt ſection of the act, it appears to me that he cer- 
|  tainly may; but if he be abſent, * then ſuch other perſon, 
11 having right to vote, being the neareſt then preſent in place 
| or office to the perſon ſo abſenting himſelf, ſhall hold the 

court and preſide at the meeting.” 

By the the ſecond ſection, * ſuch officer or other perſon 
reſpectively ſhall preſide in the aſſembly,” held in obe- 
- dience to a mandamus, awarded according to the direc- 
tions of that ſection, “ as ought to have preſided at the 
election in caſe the ſame had been held on the day before 


(a) Per Ld. Hardwicke in the caſe of Rex v. Poole, B. R. H. 27. 
b) P d. ibid. c) B. R. H. 27. ; 
) Pereund. ibi () ; preſcribed,” 


\ 
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preſccibed,” that is, on the day after the day appointed by 
charter or uſage. 

HERE a queſtion may ariſe, © Whether the chief officer 
or officers who ought to hold the aſſembly on the day ap- 


pointed by charter or uſage, can preſide at an aſſembly 
held for an election in obedience to a mandamus?” At 


an aſſembly held according to the directions of the fir ft 


ſection, the chief officer or officers may clearly preſide; 
becauſe it is only in caſe of his or their abſence that the 
perſon next in raxk is to preſide, but as the words of refe- 
rence in the ſecond ſection are in the ſinguiar number, it 
may be doubted whether they are not confined merely to 
the latter.—I apprehend, that where the chief office of a 
corporation is filled by two perſons, they are to be con- 
fidered as one officer (a), and that therefore the words of 


reference, though in the ſingular -number, extend to the 


former. 


By the fourth ſection, the oaths are to be taken by the 


perſon or perſohs elected before the officer who ſhall pre- 
ſide at the election. 


Ir a perſon elected under a mandamus, in purſuance of 


this act, be aFually ſworn before the preſiding officer; but 
on being proſecuted in an information inthe nature of quo 
warranto, ſet forth, by miſtake, a ſwearing according to 
the directions of the charter, in the caſe of an election on 
the charter day; he will not, at the trial, be permitted to 
give evidence of a ſwearing according to the directions of 
the ſtatute. Such was the opinion of the Chief Baron, 
who tried the cauſe in the caſe of Roger Phillips, mayor of 
Carmarthen, which on an application for a new trial, 
Lord Mansfield, and the reſt of the Court of King's Bench, 


(a) Vid, Rex V. Smart; + Bur, 2241, and vol, I, 428. 
| held 


| 
| 
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no authority to ſwear him, whether they were aldermen or 
held to be right ; becauſe, to have given evidence of a 
ſwearing different from that ſet forth in his plea, would 
have been to ſet up a title at the trial different from that 


under which he claimed on the record (a). 


Bur if the perſon whoſe title is impeached, ſet forth an 
election under the ſtatute, and a ſwearing before the per- 
ſon who was in fact the preſiding officer, and two others; 
it is doubtful whether evidence of a ſwearing before the 
prefiding officer only- will ſupport the plea; or whether 
evidence of a ſwearing before the preſiding officer and the 
other two, according to the allegation of the plea, will 
ſupport the title, 

In the caſe of the King and Jonas Malden, (6) the defend- 
ant pleaded an election under the ſecond ſection of the act, 
and ſet forth a ſwearing before Charles Malden, William 
Smart, and John Edwick, the three ſenior aldermen pre- 
ſent at the election; but did not expreſsly allege that Charles 
Malden was the preſiding officer: an iſſue was taken on 
this ſwearing, whether Smart and Edwick, before whom 
he took the oath, were aldermen ? The jury found that 
they were not: but they found likewiſe that Charles Mal- 
den was the proper preſiding officer, and that the defend- 
ant was ſworn before him and the other two.— The caſe 
coming before the court, on an application for a new trial, 
this, among other queſtions, was agitated, © whether the 
ſwearing, as ſet forth and proved, was a ſufficient ſwearing 
within the ſtatute?” In favour of the affirmative, it was 
contended, that it clearly appeared on the record, that the 
defendant was ſworn before the proper perſon, though it 


(a) Rex v. Roger Phillips, mayor of Carmarthen, 1 Bur, 292. 
(65) Rex v. Jonas Malden, 4 Bur. 2335. 
alſo 
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alſo appeared that he was ſworn before two others who had 
not; ſo that the determination of that queſtion did not 
affect the preſent; and the ſwearing could not be void for 
having been before two who had no authority, as well as 
before the proper perſon, becauſe the law referred the act 
to the perſon who had power to do it. It was likewiſe 
contended, that the preſent caſe was not like that of Roger 
Phillips; for that the latter had ſet out a defetive title; he 


had pleaded an improper ſwearing, and therefore could 


not be permitted to give evidence of a proper ſwearing 
which he had not pleaded: but here was no defe# of title 
the title was only defeCtively ſet out, and therefore the 
defendant was not precluded from giving ſuch evidence as 
was neceſſary to prove 'it complete. On the other fide it 
was obſerved, that in the caſe of Roger Phillips, there was, 
in fact, no ſuch ſwearing as was pleaded, but that here 
the ſwearing was exactly as it was alleged ; which, it was 
contended, muſt be bad both upon plea and upon evidence; 
that the defendant ought to have been ſworn before the pre- 
frding officer at the time when he was choſen ; whereas it 
appeared by his own confeſſion, that he was ſworn before 
Charles Malden and two others in the character of alder- 
men, and not before Charles Malden as preſiding officer ; 
a ſwearing which, it was contended, no. evidence could 
make good.—Without deciding this point, the court, on 
the whole of the caſe, granted a new trial, obſerving that 
the defendant might apply for leave to amend his plea, or 
not, as he thought proper (a). 
IT being required that the perſon elected, i in £ 
of this act, ſhall take the oaths before the perſon preſiding 
at the meeting, it may be made a queſtion, © whether the 


(a) Rex v. Jonas Malden, 4 Bur, 2335+ 
| perſon 


| 
| 
| 
| 
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perſon preſiding can be elected? - An eien having 
been brought againſt Charles Malden, to ſhew by what 
authority he exerciſed the office of bailiff of Malden, he 
pleaded an election in purſuance of the firſt ſection of the 
ſtatute, ſhewing, that no bailiff or bailiffs of the preceding 


year being preſent at the aſſembly, he himſelf, having a 


right to vote in the election, and being the neareft then 


preſent in place and, office to the bailiffs, preſided at the 


aſſembly, and was elefed.—He then ſhewed, that after 
his election, and before his admiſſion into the office, he 
did, at the ſame meeting, take the oaths before Jonas 
Malden, William Smart; and John Edwick, © then and 
there being three other ſenior aldermen of the ſaid borough, 
and the only aldermen who were preſent at that meeting, 


beſide him the ſaid Charles Malden, and was thereupon, 
according to the form of the ſtatute, admitted into the 


office. The proſecutor, in his replication, took ſeveral 
iſſues, one of which was, that Jonas Malden, William 
Smart, and John Edwick were not, nor was any of them 
next in place and office to the bailiffs.—T he defendant re- 
joined, that Jonas Malden, before whom, together with. 
William Smart and John Edwick, he, the defendant, took 
the ſaid oaths, was the neareſt then preſent in place and 
office to the bailiffs of the faid borough, except him the 
faid Charles Malden, who was the neareſt then preſent in 
place and office to the bailiffs of the ſaid borough, and who 


- preſided at the ſaid aſſembly, and who was elected and no- 


minated to be one of the bailiffs of the ſaid borough, as in 
the plea was mentioned. 
To this rejoinder the proſecutor demurred; and for one 


of his cauſes of demurrer ſhewed, © that the ſaid Charles 
Malden ought to have taken the oaths before ſuch officer or 


perſon: 
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perſon as preſided at the election, as being neareſt then 
preſent at ſuch election in place and office to tho bailiffs or 
bailiff of the ſaid borough for the preceding year, not 1 
then preſent.” 

THe defendant having joined in demurrer, the « court 
agreed that he was not properly ſworn in before the pre- 
ſiding officer; and Mr. Juſtice Aſton cited a caſe of the 
King and Nance (a), in which the court, after having taken 
time to conſider, held that the fourth clauſe of the act is 
general and poſitive, without exception or reſtriction, 
« that the officer elected ſhall take the oath or oaths by law 
required, at the time of his admiſſion, before ſuch officer 
as ſhall preſide at ſuch election in purſuance of the act. — 
And he obſerved, that there the court did not, nor well 
could, as that caſe was circumſtanced, enter into the 
queſtion © whether the perſon elected could be ſwora 
before himſelf?” And that it was not neceſſary to deter- 
mine it here; becauſe it was not alleged that he was ſo 
ſworn (5), 

Ir is to be obſerved, that this ſtatute takes no notice of 
the power granted, by ſome charters, to the chief officers 
to hold over (c); but from the general tenor of it, a clauſe 
granting ſuch a power ſeems to be rendered altogether 
uſeleſs. On the one hand, the ſtatute enacts, that though 
no election ſhall be made of a chief officer on the uſual day, 
or though an election made ſhall be afterwards avoided, by 
ſuch omiſſion or avoidance © the corporation ſhall not be 
deemed to be diſſolved, or diſabled from electing ſuch 
officer for the future.” But it was the purpoſe of a clauſe 
of holding over to prevent ſuch diſſolution or diſability : 
for this purpoſe, therefore, ſuch a clauſe is now unneceſ- 
ſary.—On the other hand, tho ſtatute is general in dest 


(a) Rex v. Nance, Trin. 1741. 14 and 15 G. 2. B. R. 
(% Rex v. Charles Malden, 4 Bur. 2130. (c) Vid. vol. 2, 384. 
Vol. II. K ing 
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ing an election on the day after the uſual day, or on a day 
appointed by mandamus.— But the effect of a power of 
holding over, when no election was made on the uſual 
day, was to prevent an election till the return of the ſame 
day in the ſubſequent year, except in the caſe of death or 
removal (2).— The ect of ſuch a power is done away by 
the ſtatute. It is, 8 both e and inf 
ficient, 


SECTION IX. 


Of the power of Corporations over their members and officers, 


Every corporation aggregate has a power neceſſarily 
incident to it, of admitting members and appointing 
officers, and removing them for reaſonable cauſe, without 

any expreſs grant conferring on them ſuch a power, —It 
was long held, however, that the power of disfranchiſe- | 
ment or amotion did not belong to any corporation which 
did not poſſeſs it by the expreſs words of a charter, or by 
<> preſcription. This opinion ſeems to have been firſt enter- 
tained in the caſe of James Bagg, and afterwards ſup- 
ported by the authority of the ſecond reſolution in that caſe, _ 
as reported by Lord Coke (5). This cafe came before the 
court on the return to a mandamus which had been awarded 
to the mayor and commonalty of the borough of Plymouth, 
commanding them to reſtore James Bags to che office of 


(a) Vid, Rex v. Robinſon, mayor of Helſton, 1 Str. 355. 
(5) James Bagg's caſe, 11 Co. 99. a. 
+2 one 
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one of the twelve chief burgeſſes or magiſtrates of that 
borough. —The return, after having alleged a great many 
reaſons for his removal, ſtated an order made by the 
mayor and nine of the chief burgeſſes, © that unleſs, before 
the next ſeſſions after the date of the order, he ſhould re- 
concile himſelf to the mayor and his brethren, and promiſe 
to demean himſelf in an orderly and temperate manner for 
the time to come, he ſhould be totally removed from the 
bench, and a new maſter choſen in his room ;** and then 
ſtated, that in conſequence of his not having ſo reconciled 
himſelf, but having continued his former behaviour, he 
had been afterwards removed by the mayor and commonalty 
of the borough (a). 
THz reporter, after ſtating in the fir/t reſolution, that 
the cauſes of removal ſet out in the return were held inſuf- 
_ ficient, gives the ſecond in theſe words, © that no freeman 
of any corporation can be disfranchiſed by the corporation, 
unleſs they have authority to do it by the expreſs words of the 
charter, or by preſcription; but if they have not authority 
either by charter or preſcription, then he ought to be con- 
victed by courſe of law before he can be removed; and it 
appears by Magna Charta, c. 29, nullus liber homo capi- 
atur vel impriſonetur, aut diſſeiſietur de libro tenemento 
ſuo, vel libertatibus, vel liberis conſuctudinibus ſuis, &c. 
niſi per legale judicium parium ſuorum, vel per legem terre : 
and if the corporation have power, by charter or preſerip- 
tion, to remove him for à reaſonable cauſe, that will be 
ber legem terræ; but if they have no ſuch power, he ought 
to be convicted per judicium parium ſuorum, &c. as if a 
citizen or freeman be attainted of forgery, or perjury, or 
conſpiracy, at the King's ſuit, or of any other crime 


(2) Lord Mansfield, in 1 Bur. 538, ſtates this removal as having 
been by the. ſelect body of the mayor and nine of the maſters. 
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whereby he is become infamous, upon fuch attainder they 
may remove him: ſo, if he be convicted of any ſuch of- 
fence, which is againſt the duty and truſt of his freedom, 
and to the public prejudice of the city or bordugh, whereof 
he is free, and againſt his oath, as if he has burnt er de- 
faced the charters, or evidences of the city or borough, or 
raſed or corrupted them, and is thereof convicted and 
attainted, theſe and the like are good cauſes to remove. 
him.” 

Tux firſt part of this 1 taken by itſelf, is an ab- ; 
ſolute dehial of the power of corporations to disfranchiſe 
any of their members, under any circumſtances, © unleſs 

they have ſuch a power by the expreſs words of a charter 

or by preſcription :*” but the whole of the reſolution put 
together amounts to this, © that, where they have no ſuch 
expreſs power, they cannot disfranchiſe a man without a pre- 
vious conviction, by due courſe of law, of ſome offence which 
amounts to a reaſonable cauſe ; but, .** that where they 
have ſuch expreſs power, they may disfranchiſe without 
conviction:ꝰ and the reaſon given for this diſtinction is, 
that in the latter caſe, the mere fact of removal, is per legem 
terre, which ſatisfies one of the proviſions of magna charta; 
but that in the former, a previous conviction is n 
to ſatisfy the other. 

On the authority of this caſe, "EMEA the incidental 
power of disfranchiſement or amotion has been frequently 
Cenied in ſuch terms as theſe, ' There muſt be a cuſtom 
or a ſtatute to warrant a disfranchiſement” ( a) ; © the cor- 
poration ought to ſhew a power either by cuſtom or under 
their letters patent” (); and, © a freeman ſhall not be re- 
moved, but by charter or preſcription” (c). 

(a) Yates's caſe, Style, 477, 480. Red's» 

(6) x Lord Raym, 392, Rex v. mayor of Coventry. 

(4) Rex v. mayor, &c. of Doncaſter. 2 Ld, Ray m. 1566. 
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In favour of the oppoſite opinion we find nothing tilt the 
beginning of the reign of G. 2, but this obſervation of Lord 
Chief Baron Hale, © that every corporation as a corpo- 
ration may take the reſignation of a member, and, by 
conſequence, for good cauſe may remove (a): for if a 
corporation have no inherent power to disfranchiſe, 
how can they do it even upon requeft of the OI: 
himſelf?” (5) 

In the ſecond year of G. 2, an application for an infor- 
mation in the nature of quo warranto, was made againſt 
Lord Bruce on a ſuppoſed forfeiture of the place of re- 
corder ; recourſe was had to this mode of proceeding on an 


apprehenſion, that as there was no clauſe in the charter 


empowering the corporation to remove, they had no other 

remedy ; the court rejected the application on this prin- 

ciple, that if there was an actual forfeiture, the defendant 

was out of the, office and the corporation might chooſe” 
another ; if there was no forfeiture, the offence ſtated was 

only a miſdemeanor, for which a guo warranto would not 

lie: © Beſides,” they added, the modern opinion has 

been, that the power of amotion is incident to the corpo- 

ration, though Bagg's caſe ſeems contrary” (c). 

THis modern opinion has been conſidered as completely 
eſtabliſhed ever ſince the caſe of the King and Richardſon, 
in the 31 G. 2 (d). An information in the nature of quo 
warranto having been filed againſt the defendant to ſhew 
by what authority he claimed to be one of the portmen of 
the town of Ipſwich, he ſet out in his plea certain letters 
patent of incorporation, which among other things granted, 
* that all elections of the portmen, and of every of them, 


(a) Tidderley's caſe, 1 Sid. 14. 

(5) x Bur, 529. (c) 2 Str. $19, $20. 

(4) Rex v. Richardſon, 1 Bur. 517. 
| "pf 
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on the death or removal of any of them, or otherwiſe, in 
whatſoever manner happening, ſhould be made by the others, 
or reſidue of the portmen for the time being, or the greater 
part of them: he then ſet out a removal of nine portmen 
by an aſſembly of the corporation atlarge, under the name of. - 
a great court, and an election of himſelf by the only remain- 
ing portman of the borough ; but he did not ſtate any power 
in the corporation to remove, either by charter or preſerip- 
tion. The council for the proſecution, relying on the au- 
thority of Bagg's caſe, and others founded upon it, denied that 
a corporation had a power inherently or incidentally to re- 
move, and contended that, as, in the preſent caſe, it was 
neither given by charter nor claimed by preſcription, 
the removal of the nine portmen was without authority; 
and they treated the obſervation of the court, in the caſe of 
Lord Bruce, as deſerving little credit, becauſe the modern 
Opinion there hinted at, no where appeared. 
Tux counſel for the defendant urged, that this power 
of removal was implied and inherent and incidental to the 
conſtitution of every corporation ; for. that the law gave 


whatever was neceſſary to the enjoyment of a grant; on 


which principle they contended, that all corporations muſt 
have inherent in them a power to exerciſe acts eſſential to 
their exiſtence and preſervation; that the power of amo- 
tion was one of theſe; and that this queſtion was not 
affected by magna charta; becauſe a man might, by that, 
be removed from his freehold, if he could be ſo by the ia 
of the land; and if the power of amotion was incident to a 
corporation, an amotion was by the law of the land, which 
took place in conſequence of that power. 

Lord Mansfield, in delivering the opinion of the court, 


ſtated the ſecond reſolution in Bagg's caſe in the words of 


it as given . and, after diſtributing into different 
claſſes 
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claſſes the offences for which a corporator or officer of a 
corporation might be removed, obſerved, that the diſtinc- 
tion taken by Lord Coke ſeemed to relate to the power of 
trial, and not to the power of amotion, and that he ſeemed 
to lay down © that where the corporation has power by 
charter or preſcription, they may try as well as remove; 
but that where they have no ſuch power, there muſt be a 
previous conviction on an indictment.” So that * after an 
inditment and conviction at common law, continued his 
lordſhip, this authority admits, that the power of amotion 
is incident to every corporation. The law of corpo- 
rations was not ſo well underſtood and ſettled at the time 
of Bagg's caſe as it has been ſince ; and *whether a power 
of amotion was incident to the corporation” could be no 
part of the queſtion in judgment in that caſe, nor neceffary 
to the determination of it. The power of amotion was 
there exerciſed by the ſelect body; and the cauſe was inſaſfi. 
cient We, therefore, think the court was well war- 
ranted in Lord Bruce's cafe, to controvert the authority of 
the propoſition collected from what is faid in Bagg's caſe, 
« That there can be ns power of amotion, unizſs given by 
charter or claimed by preſcription:ꝰ and we think, that from 
the reaſon of the thing, from the nature of corporations, 
and for the fake of order and government, this power is in- 
cident, -Lord Coke himſelf fays (a), © there is a tacit 
condition annexed to the franchiſe, which if he break he 
may be disfranchiſed. But where the offence is merely 
againſt his duty as a corporator, he can be tried for it only 
by the corporation. Unleſs the power, therefore, be inci- 
dent, franchiſes or offices might be forfeited for offences ; 
and yet there would be no means to carry the aw into 
execution,” : 


(a) 11 Co. 98, a. 
E 4 Tuts 
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Tuts power, like every other incidental power, is inci- 
dent to the corporation at large, and not to any ſelect body, 
and as applied to the latter, the propoſition is true © that 


there can be no power of amotion, unleſs given by charter 


or claimed by preſcription, or in conſequence of a bye law 
made by the body at large.” But as all the powers of 
corporations are the ſubjects. of poſitive inſtitution, a ſelect 
body may poſleſs the power of amotion, and frequently 
does, under one or other of theſe authorities (a).——And' 
it is laid down as a general principle, that where by cuſtom 
a particular body has acquired that power, and a ſubſe- 
quent charter in ſome reſpects new modelling the con- 
ſtitutiom of the corporation, but retaining the particular 
body, without reſtraining its cuſtomary power of disfran- 
chiſement, that power ſtill continues in the particular 
body. — In the city of Carliſle, there were before the 
21ſt of July, 13 Car. 1, twelve aldermen “ conſiſting of 
the moſt ſufficient citizens, of whom one was annually 
choſen mayor, and a cuſtom had prevailed, that this body, 
or the greater part of them, of whom the mayor was al- 
ways to be one, might remove any alderman from his 


place and office of alderman for juſt and reaſonable cauſe :” 


at the time above-mentioned the corporation obtained a 
charter from Charles the firſt, which, in ſome degree, new 
modelled its conſtitution, but retained this body of alder- 
men, without taking any notice of their power of amotion 
on their afterwards claiming to exerciſe it, the court of 
King's Bench (b) thought it till continued, notwithſtand- 

g the charter; that the latter did not extinguiſh an of 
their ancient privileges; but the corporation might uſe 
them in the ſame manner as before (c). 


(a) Vid. the caſe of Lyme Regis, Doug. 149, (154+) 
(6) 33 Car. 2. (c) Raym, 435, 439» 
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Tais power, whether poſſeſſed as incident to the corpo-ʒ 
ration at large, or veſted in a particular body, muſt appear 
to be exerciſed at a regular meeting held in a corporate 
character, or at leaſt held in the character, by virtue of 
which they are empowered to amove: thus, where it ap- 
peared by the return. to a mandamus that the common 
council had the power of amotion, and it was alleged as 2 
fact, that the party complaining was removed by thirty of 
the common councilmen, in the council chamber aſſembled, 
the court held this to. be inſufficient; becauſe it did not 
appear that the thirty common councilmen were ther 
and there aſſembled as a common council, as they might be 
there to feaſt, or for other purpoſes not connected with 
their corporate character” (a), 

A MANDAMUS having been directed to the mayor, bai- 
lifs, and burgeſſes of the town of Northampton, com- 
manding them to reſtore one Braithwaite to the place of 
common councilman ; they returned, that by letters patent 
of incorporation, power was given them of holding a com- 
mon council, conſiſting of a mayor, two bailiffs, and forty- 
eight burgeſles ; that the power of removing any common 
councilman from his place upon juſt cauſe, was given to 
the mayor, bailiffs, and ſuch burgeſſes as had been mayors ; 
that Braithwaite had been a common councilman, and com- 
mitted ſeveral offences, which were particularly expreſſed ; 
and that the common council aſſembled together and pro- 
cured Braithwaite to be ſummoned, but that he did not ap- 
pear to anſwer; on which he was removed from his office 
and place in the common council, © by the mayor and bur- 
geſſes, by the authority, and according to the charter afore- 
ſaid,” | ; 


(a) Rex v. Taylor, 3 Salk. 231. 
IT 
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Ir was objected, that this amotion was not according to 
the authority given by the charter ; for, that it was faid to 
be by the mayor and burgeſſes, ſo that it might have been 
dy the mayor and all the burgeſſes, many of whom might 
not have been mayors, whereas the charter confined the 
power to the mayor and ſuch of the burgeſſes as had been 
mayors: but the objection was over-ruled, on the ground, 
that it muſt be intended that all the burgeſſes were pre- 
ſent, and agreed to the amotion; and that as it was alleged 
to be by the mayor and burgeſſes according to the charter, 
the diſſent of the er who were qualified, was not to 
be preſumed (a). | 

THis power of amotion, when poſſeſſed as incident to 
the corporation at large, cannot be exerciſed without rea- 
ſonable cauſe ; not can it be /o exerciſed either by the cor- 
| poration at large, or by a ſelect body, whether given by 
charter or claimed by preſcription, if it be given or claim- 
ed only in general terms (6) : but if a charter, by expreſs 
words, empower either the corporation at large, or a ſelect 
body, to remove an officer at pleaſure, or empower them 
to chooſe him during pleaſure, they may in either caſe re- 
move him without cauſe (c). So, a corporation by pre- 
ſcription may, by cuſtom, have the power of removing an 
officer at pleaſure : but, in the return to a mandamus, com- 
manding them to reſtore an officer ſo removed, it will not 
be ſufficient to ſtate © that they are a corporation by pre- 
ſcription, and that the King, by letters patent, reciting 
that they had a cuſtom to remove at pleaſure, confirmed 
that with other cuſtoms;” they muſt allege the cuſtom in 


(a) Braithwaite's caſe, 1 Ventr. 19, 20. 

(b) Dyer 332, pl. 28, in marg. T. 4 Jac, B. R. 

(c) Sir T; * 52. 3 Keb. 667, Raym. 188. 1 Ventr. 775 82. 
poſitive 
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poſitive terms, and not kimply by way of recital in the 
letters patent (a). 

So, if an officer, either by the proviſion of a charter, or 
by cuſtom, be eligible in the alternative for life, or during 
pleaſure, and he be choſen to continue during pleaſure, he 
may, at any time, be removed without cauſe (b): and 

where an officer is removeable at pleaſure, or choſen to 
continue during pleaſure, the election of another is a deter- 
mination of his office, without any formal removal (c), or 

notice of the intention to remove him (4). So, if the 
mayor for the time being have power to elect a town clerk, 
it follows of courſe, that he may remove the former town 
clerk at his pleaſure (e). 

Bur where an officer is removeable at hatin, the cor- 
poration, in their return to a mandamus, commanding 
them to reſtore him, ought to rely ſolely on that circum- 


ſtance; for they cannot take advantage of it, if they return 


a cauſe and that cauſe be not ſufficient ; becauſe it will then 
appear, that, at the time they removed him, they did not 
mean to proceed on their power to remove him at will (f), 

THERE are ſome offices in corporations, which, when 
there is no cuſtom or expreſs proviſion of a charter to the 
contrary, are generally underſtood to be held for the life of 
the poſſeſſor, unleſs he be removed for reaſonable cauſe: 
ſuch are the offices of alderman, jurat, or capital burgeſs, 
who, in their official capacity, are conſtituent members of 
the corporation; and of -recorder, town clerk, and others, 
who are generally not members of the corporation, but 
merely miniſterial officers or ſervants —A clauſe in a 


(a) Rex v. mayor, &c. of Coventry. 1 Ld, Raym. 391, 2. 
(b) 2 Show. 69, 70. 1 Ventr. 342, Pepis's caſe, 
(e) 1 Str. 674, Rex v. mayor of Canterbury. 
(4) 2 Keb. 641, (e) 1 Sid. 15. Huld. Raym. 1240. 
charter 
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charter giving an arbitrary power of removal, is good as 
applied to the latter (a), but, according to the opinion ex- 
preſſed in ſome books, is void as applied to the former (5). 
The fame obſervation applies to a claim of this power by 
cuſtom. Vet if the corporation poſſeſs a power by 
charter or by cuſtom to ele& an alderman er other officer 
of an equivalent denomination, to continue during plea- 
ſure, and they ſo eject him, they may remove him at plea- 
ſure; becauſe, by the expreſs conſtitution of the corpo- ' 
ration, the preſumption of his holding the office for life is 
excluded. 

A COMMON freeman cannot be dad of his 3 
at the pleaſure of the corporation at large, or of any ſelect 
body, whether that power be ——_—_ by charter or pre- 
ſcription (c). 

THE caſe of a common ä is, in ſeveral books, 
diſtinguiſhed, in this reſpect, from that of an alderman; it 
being frequently held that a power of removal is good as 
to the former, and void as to the latter. 

Or Warren having obtained a writ of reſtitution, com- 
manding the corporation of Coventry to reſtore him to the 
place of common councilman, from which he complained 
of having been removed, The corporation returned, that 
they had a cuſtom to elect any one to be of the council, and 
to remove him at pleaſure, and that Warren was removed, 
K. the court held the return was good; and took this dif- 

ference, that where a man was a freeman or alderman, 
they could not remove him from his freedom or place 
without cauſe, and that in ſuch caſe, ſuch a cuſtom was 


(a) Vid. all the authorities before cited. | 
(b) 1 Keb. 812, 813, Warren's caſe, 2 Cro. 540, cited Raym. 188. 
1 Ventr. 77, 82. 


(c) Vid. Warren's caſe before cited. : 
void, 
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void, becauſe the party had a freehold in his freedom or 

place; but to be of council was a thing collateral to a cor- 

poration.”— Warren's council then ſuggeſted, that he was 

an alderman, and had been removed, on which a new 

writ was iſſued to reſtore him to his aldermanſhip (a). 

THis caſe of Warren is cited in ſeveral ſubſequent caſes, 
and the authority of it recognized (5). ; 

In a much later caſe, which aroſe in the ſame corpo- 
ration of Coventry, it was ſtated in the return to a manda- 
mus, that the defendants were a corporation by preſcrip- 
tion, and that King James, by letters patent, reciting, that 
they had a cuſtom to elect any one to be of the common 
council, and to remove him at pleafure, confirmed that 
among other cuſtoms; it then concluded, that by force of 
the aid cuſtom for time immemorial uſed, and according 
to the form of the aforeſaid letters patent, they removed 
the plaintiff, —— This exception was taken to this return, 
that by the election, the plaintiff had an eſtate for life, and 
that a cuſtom to remove an officer for life, without cauſe, 
was void.— Holt C. J. over-ruled the exception, on the 
ground that it was not returned that he was an officer for 
life, but on the contrary, that he might be removed at plea- 
ſure; and that if the conſtitution of a corporation were to 
ele officers removeable at pleaſure, they muſt purſue their 
cuſtom, and could not elect for a longer or more durable 
intereſt; but his eſtate was always liable to the determi- 
hation annexed to it by the cuſtom (c). A peremptory 
mandamus, however, was granted on another objection 
that the cuſtom was not poſitively alleged, but only by 
way of recital in the letters patent (4). | 

(a) 2 Cro. 540, ſays vid. 26 H. 8, f, vid. 2 Rol. Rep. 112, 


(%) Vid. Raym. 188, 1 Ventr. 77, 82. 
(e) Rex v. mayor, &c. of Coyentry. x Ld, Raym. 397. 


(4) vid. ante, p. 59, 


. 


In 
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Ina ſubſequent caſe (a), the defendants, to a mandamug Fa 
commanding them to reſtore one J. S. to the office of 
common councilman, returned, that, by their charter, they 
might remove the common councilmen at their diſcretion 


whenever and as often as they pleaſed, and that by their 


diſcretion they removed J. S. It was urged, that they 
ought to have ſhewn ſome reaſon, but the court, on conſi- 
| deration, held, that as their charter gave them a power of 
removal at diſcretion, that was unneceſſary. | 

TD o the power of amotion, or disfranchiſement, the 
power of holding a corporate meeting for that purpoſe is 
neceſſarily incident, whether the former be in a ſelect body 
or in the corporation at large; and therefore it is not 
neceſſary that the latter ſhould be expreſsly given by char- 
ter or claimed by cuſtom (b). 

Tx cauſe for which a member of a corporation is di 
franchiſed, or an officer removed, muſt be ſomething which 
has ariſen ſubſequently to the admiſſion of the one to the 
enjoyment of his franchiſe, or of the other to the exerciſe of 
his office: the power of disfranchiſement or amotion can- 
cot be exerciſed for a defect of original qualification (c); 
that can only be queſtioned by a proſecution = informa- 
tion in the nature of quo warranto. 

Tus offences for which a corporator may be diefran- 
chiſed, or a corporate officer removed, have been diſtributed 
into three diſtin claſſes (d). 

FixsT, Such as relate merely to his a or offi- 
cial character, and amount to breaches of the condition 
tacitly or expreſsly annexed to his franchiſe or office. 

(a) Rex v. Burgum Andover. 1 Ld. Raym. 719. 

(5) vid. Rex v. mayor, &c. of Lyme Regis, Doug. 1 53, (148), 
155, (150), 158, (153). 

(e) Rex v. mayor, &c. of Lyme Regis, Doug. $0, 81, 85. 

(a) B. R. H. 154, 155. 1 Bur, 538. 
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Ct Such as have no immediate relation to his 
corporate or official character, but are in themſelves of ſo 
infamous a nature, as to render the offender unfit to enjoy 
any public franchiſe ; ſuch as perjury, forgery, &c. 

AND, Thirdly, offences of a mixed nature, being not only 
againſt his corporate or official duty, but alſo indictable at 
common law. 

W1TH reſpect to the firſt ſort of offences, Lord Coke, 
in James Bagg's caſe (a), expreſſes himſelf thus: (The 
cauſe of disfranchiſement ought to be grounded on an act 
which is againſt the duty of a citizen or burgeſs, and to the 
prejudice of the public good of the city or borough of 
which he is a citizen or burgeſs, and againſt the oath which 
he took when he was ſworn a freeman of the city or. 
borough ; for although one ſhall not be charged in a ju- 
dicial court (6), for the breach of a general oath, which he 
took when he became officer, miniſter, citizen, or burgeſs, 
yet if the act which he doth be againſt the duty and truſt 
of his freedom, and to the prejudice of the city or borough, 
and alſo againſt his oath, it enforces much the cauſe of his 
removal, and there is a condition in law tacitly annexed to- 
his freedom or liberty, which if he break, he may be diſ- 
franchiſed.” 

Tuts deſcription, in the terms of it, relates ES to a 
common freeman; but the doctrine is equally applicable 
to an officer, whether merely miniſterial or a member of 
the corporation. | 

To burn or deface the charters or evidences of the cor- 
porationz or to raſe or corrupt the books, are offences 
againſt the corporate duty of a corporator, for which he 


(a) Firſt reſolution. 11 Co. 98, a. 1 Keb. 597. 
(6) i. e. indicted for perjury. f 


may 
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| may by removed (a); but in the caſe. of a * of the 


books, the party muſt appear to have acted maliciouſly, 
and to the detriment of the corporation, for it might hap- 
pen that the entry, as it ſtood, was wrong, and that he 
only made it as it ought to be (b5). 

So, if he make a riot in diſturbance of an election of a 
mayor or other officer (c), or endeavour to hinder one of 
the aldermen from attending the common council, or hin- 
der others who have a right to attend, from going thither 
to do the buſineſs of the corporation (d); fo, if he continue 
in court and make orders, after the court is adjourned: - 
thus, where the bailiffs of the corporation of the town of 
Kingſton upon Thames held a court for the purpoſe of 
appointing an attorney of the court, and on the appearance 
of riot and diſorder adjourned the court, and commanded 
all perſons to depart, and they, with their party, left the 
town hall; and ſome of the oppoſite party continued in the 
hall, inſiſted that the court was not diſſolved, affirmed that 
they themſelves were a court, made ſeveral orders, as acts 
of court, and cauſed them to be entered in the court book, 
in which the orders of the court were uſually entered: It 
was held, that this was ſuftcient cauſe of disfranchiſement, 
becauſe it was more than a mere oppoſition ; they had pro- 
ceeded to action, and ſet up one government againſt ano- 


ther, which tended to ſubvert all regular and peaceable go- 


verament within the town (e). 

CIRCUMSTANCES which have no immediate ** to 
the corporation, may be a ſufficient cauſe to remove a man 
from an office of magiitracy, provided they be ſuck as ren- 
der him incapable or unfit to execute the office; ſuch as 


(a) James Bagg's caſe, 11 Co. 99, a. (6b) x1 Ld, Raym. 226. 
(c) Raym. 433. (4) B. R. H. 156. 
(e) Style, 477, 8, 9, 480, 1. 
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habitual drunkenneſs in an alderman, cha: if a man were 
drunk by accident, that would not be ſufficient cauſe to 
remove him (a). | 
So, it has been held to be a ſufficient cauſe to remove a 
man from the place of alderman, that he is poor and can- 
not pay the taxes, though ſuch a canſe would certainly not 
be ſufficient to deprive a man of his freedom (5). 
BANKRUPTCY, and not having obtained his certificate, 
is not alone ſufficient cauſe for removing a man from the 
office of common councilman, though ſome one or more of 
the conſequences of bankruptcy may eventually become fo : 
bankruptcy itſelf is not an offence againſt the duty of his 
office; neither is it an offence againſt the law of the land, 
whatever the old ſtatutes. may intimate to this purpoſe: 
a man may be a bankrupt without any fault of his own; 
he may be able to pay twenty ſhillings in the pound, not- 
withſtanding his bankruptcy; or he may very ſoon obtain 
his certificate after the commiſſion has iſſued; and no par- 
ticular cenſus is requiſite as a qualification to be a corpo- 
rator; a power to disfranchiſe a man for having become 
bankrupt, might be turned to very bad purpoſes, by jun- 
toes in corporations, or under particular circumſtances, and 
with particular views: a run upon a man of great fortune 
and credit might be artfully managed, ſo as to reduce him 
to bankruptcy ; and the cauſe of a common councilman, in 
this reſpect, is the ſame as that ofa common freeman (c). 
OLD age is not a ſufficient cauſe to deprive an alderman 
of his office (d). | 
NoN-ATTENDANCE at the courts of the corporation is 
not ſufficient cauſe of removal, when the preſence of the 


(a) Rex v. Taylor, 3 Salk. 2327. (6b) 3 Salk. 229. 

(e) Caſe of Clegg. 2 Bur. 732; vid. 1 vol. 448. 

(4) 2 Rol. Rep. 11, 2 Rol. Abr. 456, | 
Vor. II. FEE party 
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party is not necefſary, and no particular buſineſs is ob- 
ſtructed by his abſence, though his abſence be wilful, 
and notwithſtanding he may have due notice to attend: 
though · the uſual- ſignal for holding a court may be 
given, a member may not know of it; though he know of 
it, he may be innocently abſent, where he thinks his pre- 
ſence not at all neceſſary, and where he does not imagine 
that any buſineſs of conſequence is to be propoſed: there 
is not an officer or freeman in the kingdom, who i is a 
member of an aſſembly, who might not be removed or 
disfranchiſed, if ſuch a cauſe. were ſufficient. At times, 
every alderman, every common councilman, not neceſſary 
to the conſtitution of the aſſembly, knowingly omits at- 
tending : this doctrine applies equally to the caſe of non- 
| attendance at courts held occaſionally, and courts held on 
regular ſtated days (a). 

In a plea to an information, in the nature of quo war- 
ranto, the defendant alleged a cuſtom, © that the bailiffs, 
burgeſſes, and commonalty, for the time being, or ſo many 
of them as would be preſent, had met, and of right ought to 
meet together in the Moot-hall yearly and every year, at 
divers times in the year; on the 8th of September in every 
year, for the election of bailiffs, and for tranſacting the 
other buſineſs of the borough, and again at Michaelmas in 
every year, for. the latter purpoſe, and at ſuch other time 
and times of the year as to the bailiffs ſeemed meet, on due 
notice given, for the better ordering, regulation, and 
government of the borough ; that theſe aſſemblies were 
called the Great Courts of the borough, and that the 
bailiffs, for the time being, preſided at them.—That there 
were twelve burgeſſes called Portmen; and that every 
portman, during the time of his being 1 in that office, ought, 


(a) Rex v. Richardſon, - x Bur. 540, $541, 
according 


ing 
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according to the cuſtom of the borough, to be reſident with- 
in the town or liberties of it, and, by the duty of his office, 
ought-to attend and be preſentat every great court, to adviſe 
and aſſiſt the bailiffs, for the time being, in the good rule 
and government of the borough. —'That for the ſpace of 
a year and upwards, before the 8th of September, 1755, _ 
ten perſons, whoſe names were mentioned, had been port- 
men of the borough ; that within the ſpace of that year, 
four occaſional great courts were held on the days particu- 
larly ſpecified in the plea, and that before the holding of 
each, due notice had been given of the intention. to hold it, 
That on the 8th of September, a great number of the bur- 
geſſes and commonalty aſſembled in the Moothall, and 
there held a great court for the election of bailiffs, of which 
due notice had been previouſly given.—That nine of the 
portmen, whoſe names were mentioned, did not, nor did 
any of them appear at the ſame great court, but -wilfully 
abſented themſelves ; and that they, and every and each of 
them, had wilfully abſented themſelves from the other great 


- courts, and from every of them during the year laſt paſt, 


and had voluntarily neglected to attend at them, or at any 
of them, by which each of them acglected and omitted the 
duty and execution of his office, and thereby deprived the 
then bailiffs, burgeſſes, and commonalty of the borough 
aſſembled at the faid, ſeveral great courts, of that council, 
aid, aſſiſtance, and advice which, by the duty of his office 
of portman, and according to the obligation of - the oath 
of office by him _ in that behalf, he ought to have 
given.“ 

SUCH were the 3 charged againſt theſe nine port- 
men, which'the plea alleged to be © to the great hindrance 
and delay of the public buſineſs of the borough ;' to the 
great damage, diſappointment, and prejudice of the bailiffs, 
burgeſſes, and commonalty of the borough, and to the 

F 2 great 


— — — 


„ | THE LAW 


great hindrance, and in open ſubverſion of the good rule, 
government, and conſtitution of the ſame.” 

Tux plea then ſtated the proceedings adopted — 
to the removal of theſe nine portmen, and their conſequent 
removal for theſe offences. 

Lorp Mansfield obſerved, © that it was not ſtated that 
the removed portmen had perſonal notice of the holding of 
theſe great courts; the notice, therefore, muſt have been 
by ſome cuſtomary ſignal, as the ſounding of a horn, or 
the tolling of a bell, of which the removed portmen might, 
in fact, have no knowledge; that it was not alleged that 
the portmen's preſence was neceſſary to the holding cf the 
great court, but that on the contrary, the prefcription was 
alleged to be, that the bailiffs, burgeſſes, and commonalty, 
or ſo many of them as would be preſent, had aſſembled in 
the Moothall : and that it was not alleged particularly, that 
any particular buſineſs was obſtructed or defeated by the 
portmen's abſence ; the plea alleged, indeed, that they 
wilfully abſented ; but that was a conſequence of law; for 
in pleading, falls muſt be alleged, from which the court 
might judge whether the abſence was wilful; on which 
facts iſſues might be taken and tried by the jury.” Having 
applied the principles before ſtated to this caſe, he con- 
clud:d by ſaying, that it was not neceſlary, and would be 
highly improper, at that time, to ſay what kind of ab- 
ſence, or under what circumſtances, non-attendance might 
be a cauſe of forfeiture z it was ſufficient that the abſence, 
with all the circumſtances. alleged by this plea, was not a 


cauſe; and the court were A of _—— that it 
was not (a). 


A MANDAMUs having been awarded againſt * mayor 
and burgeſſes of Lyme Regis, commanding them to re- 
ſtore Arthur Raymond to the office of a capital burgeſs, 


(a) Rex v. Richardſon, Portman of Ipſwich. = Bur, 517. 
they 
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they returned, among other things, that the mayor and 
burgeſſes had been immemorially accuſtomed to have a 
guild-houſe, called the Moothall ; that from time imme- 
morial, till the granting of the letters patent therein after 
mentioned, and alſo ever ſince, there had been, and ſtill 
was, a council of the mayor and burgeſſes, conſiſting of 
the mayor and certain other perſons, who, immemorially, 
until the granting of the letters patent, were called coun- 
ſellors, and from the time of the granting of the letters 
patent, capital burgeſſes, arid that immemorially, till the 
letters patent, the council conſiſted of eleven burgeſſes, 
inhabiting and reſiding within the borough or the liberties 
thereof, of whom the mayor was one. That Queen Eli- 
zabeth, in the 433d year of her reign, by letters patent, 
granted, among other things, that there ſhould be for ever 
in the borough, a mayor and eleven other burgeſſes in num- 
ber only, out of the burgeſſes of the borough to be choſen 
and conſtituted according to the form in the letters patent 
thereunder ſpecified, who ſhould be called capital burgeſſes, 
and continue for life, unleſs, in the mean time, for their own 
bad government they ſhould be removed; that the ſaid mayor 
and eleven burgeſſes thereby appointed by name, or the 
greater part of them, the mayor for the time being one, 
whenever to them, or the greater part of them, it ſhould ſeem 
fit in their found prudence and diſcretions, ſhould chooſe, 
not exceeding the number of four, other perſons of the 
inhabitants of the borough to be other capital burgeſſes, fo 
that the other capital burgeſſes ſo to be choſen, together 
with the mayor and the other eleven capital burgeſſes, ſhould 
not exceed the number of ſixteen; that as often as the 
capital burgeſſes, /o to be nominated, or thereafter to be 
choſen, that is, the eleven and four, or any of them, ſhould 


die or be removed, then it ſhould be lawful t the other 
. My"; capital 
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capital burgeſſes, being the common council, or the greater 
part of them, to chooſe one or more of the other burgeſſes, 
in the place or places of ſuch capital burgeſs or burgeſſes ſo 
happening to die, or to be removed; and that he or they 
ſo choſen, ſhould be a capital burgeſs or capital burgeſſes, 
in like manner as the capital burgeſſes by the letters patent 
before conſtituted were or ſhould be: that whenever a 
vacancy or vacancies ſhould happen by the death or re- 
moval of any of the ſaid capital burgeſles, another or others 


of the burgeſſes ſhould be elected a capital burgeſs or capi- 


tal burgeſſes by the reſt of the council, or the greater part · of 
them, in the place of ſach capital burgeſſes ſo happening 
to die or to be removed.—T hat by the ſaid letters patent, 
the Queen granted to the mayor and capital burgeſles, and 
their ſucceſſors, that it ſhould be lawful for them to keep 
or appoint a guild, or council-houſe within the borough, 
commonly called the Moothall, and that the ſaid mayor and 
capital burgeſſes, the common council of the borough ar totun 
aforeſaid, or the greater part of them for the time being, as 


often as to them it ſhould ſeem neceſſary, ſhould and might 


convoke, and hold in the ſaid houſe, a certain convocation 
of the ſame mayor and capital burgeſſes, or the greater 
part of them, and in the ſame convocation ſhould and 
might treat, &c. of the ſtatutes, acts, articles, and ordi- 
nances touching the borough or town, and the good rule, 
ſtate, and government thereof, according to the tenor of 
the ſaid letters patent. That the proſecutor was elected a 
capital burgeſs on the 27th of Auguſt, 1759, and fworn 
into the office on the ſame day; that on the 10th of Auguſt, 
1778, the mayor duly appointed a meeting or convocation 
of the mayor and capital burgeſſes, to be holden at the 
council-chamber within the Moothall or guildhall, on the 


15th of Auguſt, at eleven o'clock in the forenoon, to elect 
; | | one 
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one of the burgeſſes into the office of a capital burgeſs, in 
the room of Henry Fane, deceaſed ; that before the 15th 
of Auguſt, he cauſed due notice to be givento all the capi- 
tal burgeſſes, within the reach of ſummons, of his having 
appointed ſuch meeting, and cauſed ſuch due notice to be 
given, on the 11th of Auguſt, to the proſecutor in perſon, 
by which he ſummoned him to attend at the council-cham- 
ber within the Moothall, at the ſaid meeting; that on the 
15th of Auguſt, the mayor and two of the capital burgeſſes 
met at the council-chainber, for the purpoſe of holding a 
meeting of the mayor and capital burgeſſes, according to 
the notice, for the election of a capital burgeſs in the room 
of the ſaid Henry Fane, deceaſed ; but that they not being 
a ſufficient number for that purpoſe, and becauſe a ſufficient 
number did not then and there appear to hold ſuch meeting? 
none could be, or was then held, and that the proſecutor © 
did not attend or appear at the hour of eleven, nor at any 
time on that day, according to the appointment and notice, 
but contriving and deſigning wi/fully to prevent the mayor 
and capital burgeſſes from holding ſuch meeting for the 
purpoſe aforeſaid, did wilfully abſent himſelf from the coun- 


cil-chamber during the whole day, and did, on the ſaid dax 


mentioned, combine with the Honourable Henry Fane, and 
ſix others, by name, being or claiming to be capital bur- 
geſſes, and having alſo before received notice of the ſaid 
meeting (a), to prevent ſuch meeting from being held, 
and that in proſecution of ſuch combination, they wilfully 
abſented themſelves from the council-chamber during the 
whole of the faid 15th of Auguſt; and that by reaſon of 
the abſence of the proſecutor and of a number of other ca- 
pital burgeſſes ſufficient to proceed to the election, no 
meeting for the ſaid purpoſe could be or was held on the 
1;th of Auguſt, according to the appointment and notice, 
(a) There was no allegation that they had been ſummoned. 
F 4 The 
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The return then ſtated, that the mayor, on the faid 1 5th of 


Auguſt, duly appointed another meeting to be held at the 


council-chamber on the 21ſt of Auguſt, for the ſame pur- 
poſe, and repeated the fame allegations, with regard to 
this meeting, as had been made with reſpect to the former, 
except the charge of combination: and then ſtated, that 
the proſecutor, by his ſo wilfully abſenting himſelf from 
the ſaid ſeveral meetings ſo appointed for the 15th 21ſt 
of Auguſt, and by his ſaid combination, did wilfully neglect 
and violate the duty and execution of his office. It then 


ſtated the proceedings adopted for the removal, and the 
conſequent removal of the proſecutor for theſe offences, 


Lory Mansfield ſaid he had doubted for ſome time on 
the queſtion, whether, in the preſent caſe, it was ſuffici- 
ently ſhewn in the return, that Raymond was of the com- 


mon council, in whom it was alleged the right of election 
was veſted, and of which he muſt neceſſarily be, before 


he could be guilty of the offence for which he was ſtated to 
have been. amoved: there were three parts of the charter 
which tended to ſhew, that the council conſiſted of all the 
capital burgeſſes, and that the expreſſions, common 
council,” and © capital burgeſſes, were ſynonimous. 
Firſt, © Capital burgeſſes, being the common council,” 
and not “ being of the common council.“ Secondly, If a 
capital burgeſs die, or is removed, a new one is to be 
choſen © by the reſt of the council, or the greater part of 
them.” Thirdly, The paſſage mentioned relative to the 


meeting or convocation. But {till all thoſe paſſages and 
. expreſſions were ambiguous ; they afforded a ſtrong in- 
ference in point of language : but were they ſufficient in 


this charter to conſtitute a common council compoſed of 
all the capital burgeſſes? He thought not, becauſe the 
charter referred to a previous known conſtitution : the 
council 


\ 
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council might have been created by preſcription, or a 
former charter to which this charter referred ; and if this 
was the caſe, the conſtitution of the council, by ſuch 
preſcription or previous Wee ſhould have been id 
forth (a). 

NoN-RESIDENCE within a borough cannot be a ſuſhi 
cient cauſe to disfranchiſe a freeman; becauſe he has his 
freedom for his own benefit, and his reſidence is of little 
conſequence to the corporation at large. 

Bur a total deſertion of the borough, by an alderman 
with his family, is a good cauſe to remove him from the 
office, becauſe he is thereby rendered incapable of doing 
his duty to the corporation (b), but it is not a cauſe to. 
disfranchiſe him, becauſe, though he ceaſe to be an alder- 
man, he may ſtill continue a freeman. Nor is it every 
temporary abſence, that will be good cauſe for removing an 
alderman; he may have ſome reaſonable cauſe of abſence, 
as ſickneſs, or going to the Bath for the recovery of his 
health, or being employed in the ſervice of the King: he 
may leave a ſervant in the houſe, which is a proof of his 
intention to return, and makes him virtually an inhabitant ; 
and if he return before his actual amotion, that may cure 
the defect of his abſence, however long continued. It has 

been held, that it was not a good cauſe to remove an alder- 
man, that he had left the borough for four months with hit 
whole family (c); and, in l wherever non. reſidence 


(a) Rex v. mayor and burgeſſes of Lyme Regis, on the proſecution 
of Arthur Raymond, Doug. 177, (169). 

(b) City of Exeter v. Glide, 4 Mod. 36. 1 Sh. 258, 364, caſe of 
Fetherſtonhaugh in Rex v. mayor of Newcaſtle upon Tyne, cited - 
1 Bur, 530, Doug. 157, (152). Rex v. Truebody.. 2 Ld, Raym. 1275. 
Rex v. Lyme Regis, Doug. 149, (144). 

(c) Rex v. mayor of Leiceſter, 4 Bur, 2087, 
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is aſſigned as a cauſe for the removal of an alderman, or 
officer of ſimilar denomination, it muſt appear that reſi- 
dence is required by the conſtitution of the corporation, 
or that the buſineſs of the corporation has been obſtructed 
by the non- reſidence of the party removed. 

A MANDAMUS having been awarded againſt the mayor 
and burgeſſes of Lyme-Regis, commanding them to reſtore 
Francis Fane to the office of capital burgeſs, they returned 
to the ſame effect as in the caſe of Arthur Raymond, ſo 
far as related to the original. conſtitution of the borough by 
preſcription, and by the charter of Queen Elizabeth; and 
| beſides, © That till the letters patent, every counſellor, and 
ſince, every capital burgeſs, was accuſtomed to reſide and 
inhabit, and of right ought to reſide and inhabit within the 
borough, or the liberties thereof, to adviſe and affiſt the 
mayor, touching the ſtate, good rule, and government of 
the borough, and the adminiſtration of juſtice within the 
ſame; that ever ſince the letters patent, the council had con- 
ſifted, and of right ought to conſiſt, of the mayor and the capi- 
tal burgeſſes of the borough for the time being ; that Fane, on 
the 29th of Auguſt, 1774, was elected a capital burgeſs, 
and afterwards, on the ſame day, took the oath uſually 
taken by a capital burgeſs on his admiſſion: that he had 
not, at any time ſince his election, inhabited or reſided 
within the borough, or the liberties thereof, but on the 
contrary had ever ſince inhabited and reſided, with his fa- 
mily, in places out of, and at a great diſtance from the ſaid 
borough, and the liberties thereof, and had during all that 
time voluntarily, without good occaſion, abſented himſelf from 
the borough, and from the duty of the office of a capital 
burgeſs; and that by his non- reſidence, and his volun- 
tary abſence from the borough, and the duty of his office, 
he did, during all the time of his being a capital burgeſs, 

wilfully 
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office, and deprive the mayor and burgeſſes of that c 1 


and aſſiſtance and advice, which by the duty of his office, 
and according to his oath, he ought to have given.“ 6 
The return then n the proceedings relaive to his re- 
moval. 


Ar firſt the court amend Any in 3 of 


the return; but it being afterwards ſuggeſted, that the ob- 
jection taken in the caſe of Raymond applied likewiſe to 
this, the matter was poſtponed till the opinion of the court 
ſhould be taken on that objection (a) ; and, immediately 
after that opinion was given, a motion was made to quaſh 


the return in the preſent caſe, It was ſtated, on the part of 


the proſecution, that by the returns in thoſe caſes when the 
disfranchiſement had been for non- reſidence, the preſcriptiue 
neceſſity of reſidence applied only to the council, and as it 


was not directly averred that the proſecutor was of the 


council, the non- reſidence might be no offence in him. 
Lord Mansfield ſaid, the objection was irrefragable, and 


that the averment, that, ſince the charter, the council 
had conſiſted of the mayor and capital burgeſſes, was not 


ſufficient; as it did not appear that all the ſixteen came to 
be of the en eee ane 
conſiſt only of eleven (G). 


WHEREVER non: reſidence is a cauſe of amotion, it does 


not render the office ipſo facto void, but only vgidable;' and 
there muſt be an actual amotion before any proceedings 
can be had againſt the party or at wſurpation{#)s bn 


(a) Rex v. mayor and burgeſſes of Lyme Regis, n 
of Francis Fane, Doug. 149, (144). | 

(b) Doug. 182, (174) in the notes. 

(c) Vaughan v. Lewis, Carth. 227, Rex v. Nn Sayer 145. 
5 Brown, P. C. 287, Rex v. Heaven, 2 Term. Rep. 772. is 
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IT is no cauſe of removal, that a corporator has uſed 
opprobrious or indecent language to the mayor, or other | 
principal magiſtrates of the corporation, as if he call the 
mayor a knave, or ſay, that he has done that in the execu- 
tion of his office, which he cannot anſwer (a); though the 
words be in conſequence of an admonition from the mayor, 

for a malicious act to another burgeſs; as where a burgeſs 
being church-warden preſented one of the burgeſſes ma- 
liciouſly, without cauſe, for being abſent from the peram- 
bulation; for which being rebuked by the mayor, he ſaid 
contemptuouſly, I care net for Mr. Mayor, nor for any of ib 
burgeſſes (b) : nor does it ſeem a good cauſe of amotion 
that a man has written a libel on the mayor, or on another 
member of the corporation (c) ;- it may, in ſome of theſe 
caſes, be proper to commit the offender till he find ſureties 
for his good behaviour; or ſome of the offences may be a 
foundation for an action at the ſuit of the party injured; 
but they can be no cauſe of disfranchiſement ; ſo, neither 
can it be a good cauſe of disfranchiſement or amotion, that 
the conduct of the party is troubleſome or diſpleafing to 
the body at large (d). 

So, a cu/tom to disfranchiſe for contemptuous weide 
is void (e), even in the city of London, whoſe cuſtoms 
are confirmed by act of parliament, for that confirmation 

cannot extend to unreaſonable n which this 


n is (J). 


(a) James Bagg's caſe, 11 Co. 96, 97s 9b, 99. 
(6b) Clerk's caſe, 2 Cro. 506. 
(c) Pr. Holt C. J. Fortes, 275, 276. 
(4) Vid. Bagg's caſe, 11 Co. 96, &c. 
(e) 2 Salk. 426. 2 Ld. Raym. 777. 
(f) Clark's caſe, x Ventr, 327. Vid, x Ventr, 302, a diftum of 
Twiſden to the contrary. 
In 
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I x the caſe of Sir Thomas Earle, alderman of Briſtol, the 
following circumſtances have been adjudged to be no o good 
cauſe of removal. 

FirsT, That diſregarding his oath taken on his ad- 
miſſion into the common council, and deſigning to draw Sir 
Richard Hart, then mayor, and other good citizens, into the 
diſpleaſure of the King and Queen (a), he compoſed and 
wrote a certain letter to the Earl of Shrewſbury, then 
ſecretary of ſtate, in which, among other falſehoods and 
calumnies charged on the faid mayor, the faid Thomas 
Earle charged him with ſuborning a wicked fellow to 
ſwear any thing which he ſhould be inſtructed, and ſug- 
geſting, that thereby the ſaid ſecretary of ſtate would have 
great trouble while Hart continued mayor, and that thoſe 
citizens, who were of the mayor's party, were zealous 
Jacobites, and that the ſaid mayor intended to baffle the 
next election for members of parliament ; when, in truth, the 
ſaid Sir Richard Hart was a true and faithful ſubject of the 
King and Queen, and never guilty of any ſubornation.“ 

SECONDLY, © That the ſaid Thomas Earle, on ſuch a 
day, when the mayor and aldermen were in the Tholſey 
court, in diſcharge of their office, riotouſly, and with ſtrong 
hand, with a great number of men, entered, and inſolently 
threatened the ſaid mayor and aldermen for bailing one 
Francis Moore, who was committed for ſeditious words; 
and that the clamour and riot were ſo great, that the mayor 
and aldermen then preſent were in fear of their lives, and 
thereby forced to remand the faid Francis Moore to the. 
gaol after they had bailed him, when, in truth, the ſaid 
Francis was bailable by law.” 

Tumprr, „That the ſaid Thomas Earle, and others 
of the common council, on ſuch a day, in their military ca- 


(a) This was in the reign of William and Mary. : 
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pacity, as deputy lieutenants, required the common coun- 
cil book to be carried before the Earl of Macclesfield, lord 
lieutenant of the ſaid city, with an intention to make an ac- 
cuſation againſt the ſaid Hart, then mayor, to betray the 
ſecrets of the city, to reflect on the government of it, and 
draw in queſtion the proceedings of the mayor and coun- 
eil, before a perſon who had no conuſance of the matter, 
againſt the duties of his office, and againſt his catb. "7 

To the firſt of theſe cauſes it was objected, that the 
matter contained in it was no ground for a disfranchiſe- 
ment, or, if it was, that it was not ſufficiently alleged; 
for it was only ſaid, that Earle wrote ſuch a letter, but not 
that it was ever ſent abroad or publiſhed ; and that the 
writing alone, without publication, was no ſcandal.—It 
might have been added, that if the letter had been really 
publiſhed, the proper —_ was to proſecute for a 
libel, 

THz ſecond cauſe, it was ſaid, u was altogher itcertald; 
for it was only alleged in general terms that he threatened 
the mayor and aldermen, and it did not appear by the re- 
turn, that there were any aldermen in Briſtol, or that he 
uſed any particular act of violence; and that the conſequence 
was trivial, namely, that a ſeditious fellow, bailable as was 
_ pretended, was remanded to gaol. 

Tux third cauſe was {till more frivolous ; for 3 
more was pretended, than that a requeſt was made by Earle 
that the common council book might be carried before the 
Lord Lieutenant, with an intention, '&c, which requeſt 
was never granted; and that all the matter which followed 
the words, „with an intention,“ amounted to nothing 
more than an inuendo, . OR TOs | 
poſe (a). 


0 2176. 
(a) Carth. 173-176. Tax 
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Tut power of conferring degrees, and of degrading, in 
the univerſities, is in the vice- chancellor, maſters, and 
ſcholars, aſſembled in a body; but they cannot degrade 
without reaſonable cauſe : and it was decided in the caſe of 
Dr. Bentley (a), that a contempt to the vice-chancellor, 
as a judge, was not a ſufficient cauſe to degrade. 

Tux Doctor was head of a college in Cambridge, and 
was ſummoned to the vice-chancellor's court to anſwer 


Dr, Middleton, in a plaint-levied againſt him there; the 


doctor took the ſummons from the beadle, and contemp- 


tuouſly ſaid, © the vice-chancellor acted fooliſhly ; that he 


was not his judge; that he would not obey him; and that 
the proceſs was illegal.” The vice-chancellor ſuſpended 
him as for a contempt; and afterwards, on a grace propoſed 
to a congregation of doctors and heads of houſes by the 

vice-chancellor, the doctor was degraded: on his ap- 
plication to the court.of King's Bench, for a mandamus to 
be reſtored, the court faid, that though the conduct of 
Doctor Bentley was highly blameable, and that, if he had 
ſo treated the proceſs of that court, they would have 
puniſhed him ſeverely; yet, that the vice chancellor had 
gone beyond his authority in. ſuſpending hi, and that the 
congregation, though they had authority to ſuſpend or de- 
grade for any reaſonable cauſe, and though, perhapi, a con- 
tempt to them might have been conſidered as a reaſonable 
cauſe; yet a contempt to the vice=chancellor's court was 
not a contempt to the univerſity, and the congregation 
had exceeded their authority. 


IF a man threaten, m either by himſelf or in 


combination with others, to do a thing againſt the truſt of 
his freedom, and to the prejudice of the public good of the 


city or borough, but do not put · it in execution; as if he 


(a) 8 Mod, 148. Forteſc. 202, 2 Ld, Raym. 1334. Str. 557. 
| threaten 
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threaten the ruin of their charter or privileges, or diſſuade 


the payment of cuſtoms due; this may be a good cauſe to 


puniſh him as before mentioned, but not to disfranchiſe 
him; © becauſe,” ſays Lord Coke, © a freeman of a city 
or borough, has a freehold in his freedom for life, and, with 
others in their politic capacity, has an inheritance in the 


lands of the corporation, and an intereſt in their goods ; and 


probably his trade or means of living with his credit and 


. eſtimation may be concerned; and it would be againſt the 


public intereſt if for a mere menace or endeavour of which 


he might repent, before the execution, and from which no 


prejudice enſues, he ſhould, by m_ disfranchiſed be ſub- 
jet to ſo much loſs (a). 

Mi1sconDucrT in one corporate office is not a cauſe to 
amove the offender from another; thus if a capital burgeſs 
be appointed chamberlain of the corporation, and miſcon- 
duct himſelf in that office, this is not a good cauſe to de- 
prive him of the office of capital burgeſs (C). x 

So, where a recorder is alſo a juſtice of peace, and a voter 
for a member of parliament, miſconduct in either or. both of 
the two latter characters, is not a good cauſe to remove 
him from his office of recorder. 

SERJEANT Burland being recorder of Wells, and alſo a 
juſtice of peace, and a voter for a member of parliament, 
went down from London to vote at an election: Mr. 
Tudway was mayor, and Mr, Keate the ſenior alderman; 
the ſheriff delivered the precept to the latter; the former 
demanded it, and the latter refuſed to deliver it: Tudway 
then ordered the ſerjeant, as recorder, to adminiſter the oath 
to him as returning officer, and not to Keate : the ſerjeant 
ſaid he would diſebey that order, and, on his own motion 


* 


(a) 11 Co. 98 b. 
(5) Rex v. mayor, &c. of Doncaſter, 2 Ld, . Raym, 356 
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and propoſal, as was. alleged, adminiſtered the oath to 
Keate, as well as to the mayor: the mayor upon this ad- 
journed the poll to the aflize hall: the ſerjeant oppeſed-- 
the adjournment; and adviſed and affiſted to continue it 
where it was. In conſequence of which, two diſtinct polls 
were taken. For this, as well as for another cauſe, the 
corporation removed the e from the office of re- | 
corder./ © -- | 
Lox D Mansfield e on this caſe, tat the things 
of miſbehaviour at the election was the adminiſtering the 
oath both to Keate and the mayor; though the mayor 
commanded the ſerjeant to adminiſter it only to himſelf: 
that the mayor having adjourned the poll, the ſerjeant de- 
clared his opinion © that the mayor could not adjourn - 
without the conſent of the candidates; and that he con- 
tinued with Keate, taking the poll at the former place. 
There was no charge at all of any corrupt motive for his 
giving this advice, or doubting of the legality of the 
mayor's preſiding : it was plain, that his opinion was ſin- 
cere, becauſe the candidate, whoſe cauſe he eſpouſed, riſqued 
the fate of his election upon it; and thoſe who voted for 
that candidate, did not vote before the mayor and Keate 
both, but only polled. before Keate. The ſerjeant had no- 
thing to do at that meeting as recorder; nor was this a cor- 
porate meeting. The mayor had the return, and inight have 
made it without the recorder. But, as recorder, the ſer- 
jeant was a juſtice of peace. Had he then miſbehaved as 
a juſtice of peace? Two perſons claimed the return; and 
both demanded to have the oath adminiſtered : he admini- 
ſtered it to both. This was ſurely no breach of the duty 
of his office. The mayor adjourned the poll. The ſer- 
jeant had nothing to do with the adjournment, but as a 
voter: he gave his opinion: his opinion was wrong: they 
Vor. II, G a who 
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who were his friends ſuffered by it. This could be ho 
breach of his corporate daty (a). 1 

 Gross ignorance of the law is a good cauſe to remove 
2 recorder, becauſe it is his principal buſineſs to adviſe the 
corporation in matters of law (5): but it is no enuſe to re- 
move him that he was miſtaken in aſingle inſtanee, or that 
he refuſes to give a poſitive opinion, or to adviſe a particular 
part of the corporation, for his duty is only to adviſe_the 
whole body, and in a reaſonable manner (c). 

So, a general neglect; or refuſal to attend the duty of ck 
an office, is a reaſon of forfeiture (4). 

- In the caſe of Serjeant Whitaker, recorder bf Ipſwich; 
it appeared, that the ſerjeant, the bailiffs; and one of the 
juſtices elected out of the portmen, on the 6th of January, 
1702, « appointed that they would hold” (e) a ſeſſion of 
the peace for the borough, in the Motehall there, oh the 
| 14th of January following, at two in the afternoon : that a 
precept was iſſued out by the fame perſons accordingly the 
ſame day to the ſerjeants at mace, to return a grand jury, 
and ſummon all officers whoſe attendance was neceſſary, 
and to proclaim the ſeſſion; that the ſeſſion was proclaimed 
accordingly, by the crier; that Serjeant Whitaker had no- 
tice of all the premiſes ; and that the bailiffs and the other 
| Juſtice, the jury and all other perſons neceſſary to the hold- 
ing of a ſeſſion, except the ſerjeant, aſſembled at the day 
and place appointed, and there remained ſeveral hours, and 
were ready to have held a ſeſſion of the peace for the 
borough, if the ſerjeant had been preſent ; but that the 
ſerjeant did not come at. the hour appointed, nor all the 
afternoon, to the place appointed, © although ſolemnly 
(a) Rex v. corporation of Wells, 4 Bur. 1999. 
* (6) Lord Hawley's caſe, 1 Ventr. 143. 


(c) 2 Ld. Raym. 1238. (4) Pr. Ld. Mansfield, 4 Bur. 20 
(e) Appunctuabant quod illi tenerent. 4 
demanded 
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demanded” (a), but voluntarily, and without any reaſgn- 
able cauſe, abſented himſelf, fo that by reaſon of his abſence 


the ſeſſion could not be held according to the appointment 


and notice, to the great detriment,” as it was alleged, 
« of the bailiffs, burgeſſes, and commonalty, and againſt 
the duty. of the ſerjeant's office:“ and that for this, and a 
non-attendance under ſimilar circumſtances on a ſubſequent 
day, among other cauſes, the ſerjeant was removed from 
his office. 

To this it was objected, that a ſeſſion of the peace might 
be held without the recorder, as two juſtices might hold 
the ſeſſion, and it did not appear that the recorder was of 
the quorum ; and further, admitting that the ſeſſion could 
not be held without him, yet they ought to have ſent for 
him, and ſhewn ſome ſpecial damage to the corporation 
from the ſeſſion not having been held: but it was anſwered 
and reſolved by the court, firſt, that admitting the pre- 


ſence of the recorder not to be neceflary by the charter to 


the holding of a ſeſſion of the peace, yet he muſt attend, 
becauſe it was the intent of the charter in creating ſuch an 
officer, that he ſhould affiſt the juſtices in matters of law; 
and the latter, though they had power, might be afraid to 
proceed to hold a ſeſſion without their recorder: and 


ſecondly, that this being a public office, concerning the 


adminiſtration of juſtice, the officer was bound to attend 
at his peril, and non- attendance was a cauſe of forfeiture, 
though no inconvenience enſued from itꝰ (6). 

Isx the caſe of Serjeant Burland, recorder of Wells (c), 
it appeared that the ſerjeant's general reſidence was in Lon- 
don, and had been fo for ſix or ſeven years, that he went 
downtoWells, on occaſion of an election, in December 1765; 


(a) Licet ſolemniter exactus. 
(5) Regina v. Ballivos, &c. de Gippo. 2 L1. Raym. 1233, 1237, 
vid. vol. 1, 326, 447. (c) Ante, p. $0, 87. | 
G 2 that 
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that while he was in the town, he had notice to attend at a 
ſeſſion to be held on the 13th of January, 1766, and that, 
in fact, he did not attend; but that the reaſon of his non- 
attendance, at that time, was, that he had received notice 
that no ſeflion could be held on that day, on account of the 
illneſs of Mr. Miller, another juſtice, without whoſe pre- 
ſence the ſeſſion could not be held, as the mayor was gone 
to London; that notwithſtanding this, he had remained in 
the town for the purpoſe of attending the ſeſſion, ſhould Mr. 
Miller recover in time ; but that not having been the caſe, 
he had not, in fact, e, as his attendance would have 
been nugatory. | 

IT was made a further ſubject of complaint againſt the 
ſerjeant, that he had neglected to attend at the next quarter 
ſeſſion, on the 7th of April, though it was not pretended that 
he had any particular perſonal notice to attend, but it was 
contended, that he was bound by his duty to attend, as the 
7th of April was well aſcertained to be the uſual day of 
holding this ſeflion :—in anſwer to this charge, he alleged, 
that he was not at that time in the town, and that, as there 
was a ſufficient number of juſtices without him, and their 
Juriſdiction did not extend to felonies, and as, on ordinary 
occaſions, no particular buſineſs was expected to come be- 
fore them, his preſence was not eſſentially neceſſary. 
Lokxp Mansfield, after ſtating the principal circum- 
ſtances of this caſe, delivered the opinion of the court to this 
effect: that though a general neglect, or refuſal to attend the 
duty of ſuch an office, where the neglect was determined, 
and the refuſal wilful, was a reaſon of forfeiture ; yet a ſingle 
inſtance of non-attendance, where no particular buſineſs 
was expected, and where none, in fact, occurred, was a 
very different caſe; - that he thought the law was well laid 
down by — Hawkins, in treating of offences, by 
officers, 


e- 
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officers, by neglect or breach of duty: the ferjeant aid, 
« Tt is certain that an officer is liable to a forfeiture of his 
office, not only for doing a thing directly contrary to the 
deſign of it; but alſo for neglecting to attend his duty at all 
uſual, proper, and convenient times and places, whereby 
any damage ſhall accrue to thoſe, by or for whom he was 
made an officer: and ſome have gone ſo far as to hold, that 
an office concerning the adminiftration of juftice, or the 
commonwealth, ſhall be forfeited for 'a bare non-uſer, 
whether any ſpecial damage be occaſioned thereby or 
not. But this opinion doth not appear to be warranted by 
any reſolution in point; and the authorities which are. 
cited to maintain it, do not ſeem to come up to it“ (a). 
His lordſhip then obſerved, that Hawkins referred to 
ſeveral] books and caſes, in his margin, and agreed with 
thoſe authorities which ſay, That he, who ſo far neglects 
a public office, as plainly to appear to take no manner of 
care of it, ſhould rather be immediately diſplaced, than the 
public be in danger of ſuffering that damage, which can- 
not but be expected ſome time or other from his neg- 
ligence.“ 

© BuT nobody', continued his lordſhip, © can Pa or 
even imagine, that one ſingle abſence from a ſeſſion, at 
which nothing of importance was likely to happen, can 
amount to ſuch a neglect of a recorder's office, as to make 
him plainly to appear to take no manner of care of it. 
Then, alluding to the caſe of Serjeant Whitaker (5), he 
obſerved, * that it was perfectly conſiſtent with that caſe to 
lay, „that barely being abſent was not a cauſe of for- 
feiture. That caſe, he obſerved, aroſe on the amotion 
of Serjeant Whitaker, from the office of recorder of Ipf- 


(a) Vid, 1 Hawk, Leach, p. 310, c. 66. 
(5) Ante, pe. 5 vol. 15 445=447- 
G 3 wich, 
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wich, for non-attendance, among other cauſes, at two diſ- 
tinct ſeſſions of the peace, both appointed by himſelf, and 
at a time too when, as it appeared by the return, he was 
preſent within the borough. The corporation there ſtated, 
« not a /ingle abſence, but two different neglects, at two 
diſtin ſeſſions. They ſtated, verbatim, the notice 
they gave him to appear and anſwer, why he did not at- 
tend and aſſiſt, and that when he appeared to anſwer, all 
the reaſon he gave was, © that he expected to be ſent for 
when they were ready; plainly, therefore, it appeared 
that he was in the town; and it was as plain that he wil- 
fully and voluntarily neglected to attend at the ſeſſions. 

Hrs lordſhip then ſtated the two exceptions taken to the 
cauſe of forfeiture, ſo aſſigned, in not attending to hold a 
ſeſſion of the peace, and the anſwer and reſolution of the 
court on thoſe exceptions ; and obſerved, © that it was to 
thoſe two exceptions only, that the opinion of the court 
was applied ; and that it muſt be underſtood as qualified 
and reftrained to the ſubject then in debate before them. 
The queſtion was not, he faid, © how many inſtances of 
non-attendance of a non-reſident recorder ſhould amount 
to a forfeiture, but whether his wi/ully abſenting himſelf 
when in the town, was ſo. ; 

IT was not argued, © whether his preſence was neceſſary 
to the holding of the ſeſſion, though it appeared, on the 
return, that_it was, But it was urged, on the part of 
Serjeant Whitaker, © that, admitting it to be ſo, yet they 
ought to have ſent for him; and alſo, that they ought to 
have fhewn ſome ſpecial damage to the corporation, ariſing 
from not holding the ſeſſion. The corporation faid, 

that no particular notice was neceſſary; and, * that 
being in the town, he ought to have attended this ſeſſion of 
his own appointment,” There is no doubt,” continued 
| his 
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K © that non-attendance is a cauſe of forfeiture; 
but the queſtion is, © what fort of non-attendance?” This 
was not the queſtion in the caſe of Ipſwich; Serjeant 
Whitaker appointed the ſeflion himſelf; was actually then 
upon the ſpot; and voluntarily and wilfully abſented him- 
ſelf. Being merely abſent once from a ſeſſion, without any 
particular circumſtance, is no cauſe of forfeiture, In the 
caſe now before the court, the recorder relided in London, 
and had no particular notice to go down to hold the ſeſſion; 
the corporation had been ſatisfied with his former abſence ; 
and there was no particular reaſon for his attendance at 
this particular time; there was a ſufficient quorum on the 
ſpot. Therefore, this was not a groſs negligencs. 4uf- 
ficient to forfeit his office (a). 

THrovca an offence may ſeem to have ſome hl 
the corporation, or the corporate character of the affender, 
yet, if the corporation have another remed i, it is no cauſe 
of disfranchiſement: thus, the miſemployment or non- 
payment of money, belonging to the corporation, is no 
ſufficient cauſe, the corporation having a remedy by ac- 
tion (); nor, a refuſal to pay his proportion of the ex- 
pence of renewing the charter (c); nora refuſal by a livery- 
man, to make the uſual payments for ſupport of the com- 
pany (4); nor general diſobedience to the laws and orders 
of the corporation ; nor, as it would 2 the breach of 
any particular bye-law Ne). 1157 

Tus diftribution into three different claſſes, . of the of- 
fences, for which a corporator or corporate officer may be 
disfranchiſed or removed, reſpects, N as "OI 
(a) Rex v. Sener of Wells, 4 Bur. 1999. | N 
(6) 1 Ld. Raym. 226. (c) 1 Sid. 282. 
(4) Comyn's Dig. Franchiſe, F. $3; fe dend. Cont. Roym. 446. 
(e) 2 Ld, Raym. 2566, | 
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lo (d) Vid. ante, p. 76, 78. 
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of trial: thoſe offences hitherto - conſidered, belong to he 
firſt claſs; and for theſe, the power of trial as well as amo. 
tion belongs, excluſively, to the corporation (a).——But, 
for offences of the ſecond claſs, as it is the loſs of credit, 
which "renders them the ground of forfeiture, the corpo- 
ration cannot disfranchiſe or remove, without a previous 
conviction at common law; for, as ſuch offences have no 
relation to the corporate character, the corporation cannot 
try the truth or falſehood ef the accuſation: it is for this 
' reaſon, that it is no cauſe to remove or disfranchiſe a 
man, that he is indicted of felony, perjury, forgery, or 
other infamous crime, becauſe he may be acquitted of the 
charge (6). 
WII reſpect to the neceſſity of a previous conviction, 
as the ground of amotion, writing a libel by one member 


of a corporation againſt another, has been ranked with 


the offences of this ſecond claſs (c).—As this has no relation 
to the corporate duty of the offender, unqueſtionably it can 
be no ground of amotion without a previous conviction, 
And I apprehend it would be too much to lay it down as a 
general propoſition, that, after conviction, writing a libel is 
à good cauſe of amotion; unleſs it muſt be taken for 
granted; that to be convicted of merely writing a libel muſt 
"reader a man ſo infamous, as to make him unfit to enjoy 


any franchiſe whatever (d). 


W1TH reſpect to offences of the third claſs, there has 
been great difference of opinion, nor does the point ſeem 
get to be well ſettled, © whether, for ſuch offences, the of- 

fender can be removed without a previous conviction at 
common lay ?” The great difficulty, in ſuch caſes, ſeems 


(a) B. R. H. 154+ x Bur. $39% © (6 Style, 479. 
. Vid. Lang'gcaſe, a Ld. Raym, 1304. 11 Mod. 279, Fortesc. 
275, et vid. B. R. H. 155. 1 Bur. 539. EX 3 
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to be the poſſibility of a difference of determination by — 
different juriſdictions, as the party might be removed by the 
corporation, for the ſame fact, of which he might aſter- 
wards be acquitted on a trial by jury. Thus, if a 
man produce a riot at a corporate meeting, and thereby in- 
terrupt the buſineſs of the corporation, this is an offence 
againſt his corporate duty, and at the ſame time an offence 
indictable at common law; now, it might happen, that 
a corporator might be removed for ſuch an offence im- 
puted to him, and yet he might be acquitted of it on a 
ſubſequent indictment.— There is a caſe, however, in 
which a removal for a riot in the council chamber, without 
previous conviction, is ſaid to have been held good (a). 

In the caſe of the Queen againſt the mayor and corpo- 
ration of Newcaſtle, commonly called Parrot's Caſe, the 
corporation, to a mandamus, commanding them to reſtore - 
the proſecutor to the office of alderman, returned, that he 
corruptly bribed one of the burgeſſes to vote for a mem- 
ber of parliament, and this was held to be a good cauſe of 
disfranchiſement, if there were a precedent conviction; * and 
ſo it reſted,” ſays Lord Hardwicke, © for I do not find 
it was determined” (6). | 

Two caſes of amotion for bribery, at an election of 
mayor, aroſe in the city of Carliſle about the ſame time (c); 
in one of which (4) the court is made to ſay, © bribery is 
a public offence, and the perſon guilty of it may be puniſhed. 
> law;” and the chief juſtice,” continues the report, 

* was at firſt of opinion, that the „ 


(a) Rex v. Yates, Style 477, cited 8 Mod. 101. 
(5) Reg. v. mayor, &c. of Newcaſtle, Mich. 8 Ann cited by Ld. 
Hardwicke, B. R. H. 155. 
(e) From the 7th to the gth of G. 1. 
(4) Rex v. Hutchiſon, 8 Mod. 19. 
It ought to have been © proſecutor.” 
| | | removed 
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removed from his freedom, for this reaſon, becauſe bribery 
is againſt the intereſt of the corporation, and againſt the 
oath of fidelity, which the defendant made to them, when 
he was admitted to kis freedom there.“ —But the better 
opinion was, “ that this was an offence at law, and not 
relating to the duty of his office; and therefore he could 
not be disfranchiſed before a conviction according to the 
ordinary courſe of law; for if he ſhould firſt be disfran- 
chiſed, and afterwards tried at law for this crime, and be 
acquitted, he would ſuffer damages without any remedy.” 

YET. immediately after it is added: However, it was 
admitted in this caſe, that the defendant might be removed 
before conviction at law, if the offence did relate to the 
duty of his office ; and this might be by virtue of that power 
which they have by their charter, to determine among 
themſelves whatever fhall be againſt the publie good of the 
corporation, and certainly bribery is an offence againſt 
their public good; but yet, to prevent claſhing of juriſdic- 
tions, tis expedient that the party ſhould be convicted at 
law before he be disfranchiſed; to which the court in- 
clined.? 

By one report of the other caſe (a), three 1 againſt 
the chief, are ſaid to have held, that for this offence a man 
might be removed before conviction, * becauſe, if he 
could not, a corrupt member would in the mean time have 
a vote in all 447 agg acts, which pot RF? to 
the corporation.“ 

Tax Chief Juſtice, according to this report, held that 
as this was a crime punithable at law, the offender copld * 
not be removed for it before conviction; and obſerved, 
© that a juſter trial might be had in the courts in Welt- 
minſter, than by a mayor and common councilmen i in 2 


71 


(a) Rex v. mayor, Kc, of Carliſle, 8 Mod. 99—103. 
corporation, 


r 
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corporation, who are generally corrupted, and uſe arbitrary 
methods of trial. But in a marginal note, he is ſaid to 
have afterwards retracted his opinion in the caſe of the 
mayor of Tiverton, where he held, © that bribery was a 
ſufficient cauſe to remove a man from his office before 
conviction.” | 

Ix another report of the ſame caſe (a), the court are ſaid 
to have been wnanimouſly of opinion, © that though this 
was an offence indictable at common law, yet being alſo 
a great offence againſt the duty of his office, he might be 
removed without any conviction at law.” 

THe queſtion, how far a previous conviction was neceſ- 
fary in ſuch caſes as theſe, was again agitated in the time 
of Lord Hardwicke, but was left ftill undecided. To a 
mandamus directed to the mayor and burgeſſes of Derby, 
commanding them to reſtore one Sadler to the freedom of 
the borough, of which he had been deprived; it was re- 
turned, © that on the 14th of October, 1718, the mayor, 
aldermen, and capital burgeſſes were aſſembled in common 
council in the guildhall of the town, to conſult about the 
common good of the corporation, and being ſo then aſſem- 
bled, the ſaid Sadler, and ſeveral other perſons, contrary 
to his oath and the duty of his office, in ſight of the mayor, 
aldermen, and common council, riotouſly aſſembled in the 
ſtreet over againſt the common hall, to the diſturbance of 
the common council, and did then and there aſſault the 
conſtables appointed to keep the peace, and did then and 
there aſſault F. Cockayne, Eſq. an alderman and juſtice 


of peace of the ſaid borough, as he was going to the 


common hall, and prevented him from going to the buſineſs 
of the corporation, and did terrify, aſſault, and hinder ſeveral 
other perſons from going to the common hall: and though the 


(a ) Forteſc. 200. ; 
mayor 
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mayor made proclamation for them to depart, Sadler made 
a great noiſe and ſhouting to deter and hinder the cryer 
from making the proclamation, and would not depart, but 
with great ſhouts did hinder the mm in the buſineſs 
aforeſaid.” 

AMONG other things, it was objected to this return, 
that the offence ſet forth in it was a crime indiCtable at 
common law, and that therefore Sadler ſhould have been 
convicted by a jury, before they proceeded to disfranchiſe 
him. 

Loxp Hardwicke, in 8 the opinion of the 
court, after alluding to the diſtribution of offences into 
the three claſſes before mentioned, and obſerving on the 
difference of opinion that had prevailed, with reſpe& to 
the neceſſity of a previous conviction in thoſe of the third 
claſs, took a view of the caſes that had occurred on the 
ſubject; and concluding with that of Carliſle juſt men- 
tioned, ſaid, but from what authority does not appear, 
that on the return the court was equally divided; Lord 
Chief Juſtice Pratt and Mr. Juſtice Powis holding that a 
precedent conviction was neceſſary ; but Mr. Juſtice Eyre 
and Mr. Juſtice - being of a contrary opinion, 
and holding, that for things which are merely offences 
againſt the common law, a precedent conviction is neceſ- 
fary, becauſe in ſuch caſe the removal is ſolely on account 
of the party's infamy ; but that for an action prejudicial 
to the corporation as well as contrary to the common law, 
the party might be disfranchiſed without a precedent con- 
viction ; © and fo,” ſaid his lordſhip, © that caſe reſted ; 
ſo that it is hitherto quite unſettled, and it being a point of 
conſequence, it is not fit to be ſettled, till it come directly 
before the court ; but in this caſe there are offences againſt 
his duty returned; for the true _ of his forfeiture in 
this 
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this caſe is, that he endeavoured to hinder one of the alder- 
men from attending the common council, and hindered others 
from going thither to attend their buſineſs, and refuſed to de- 
part at the command of the mayor by the cryer ; and the riot 

is but a circumſtance attending his breach of duty, for he 
might have been . acquitted of the riot on an indictment, 
and have been guilty of a breach of his duty ; or he might 
have been guilty and convicted of the riot, and yet have 
been innocent of a breach of his duty to the corpora- 
tion” (a). 

Loxp Mansfield, in the caſe of the King and Richard- 
ſon (5), took notice of the three different claſſes of offences 
for which a corporator may be disfranchiſed, and diſtin- 
guiſhed between the firſt and ſecond claſs with reſpect to 
the neceſſity of a previous conviction ; but laid down no 
rule with reſpect to the third claſs, ſo that notwithſtanding 
that caſe, the point remained equally undetermined as 
before. | af 

In the caſe of the King and the corporation of Doncaſ- 
ter (c), the cauſe alleged for the removal of Wilsford was, 
«that he had unlawfully, knowingly, and wilfully, and 
contrary to the duty of his office of one of the capital 
burgeſſes of the borough, and without the conſent of the 
then mayor, aldermen, and burgeſſes of the borough, and 
alſo without the conſent of the then common council of 
the ſaid borough, defaced and obliterated the ENTRY of a 
reſolution particularly deſcribed, which had been made 
in a book kept by the corporation, for the purpoſe of 


entering the orders and reſolutions of the mayor, alder-- 
men, and burgeſſes. * 


(a) Rex v. mayor and burgeſſes of Derby. B. R. H. 153. 
(5) 1 Bur, 538. (c) 2 Bur, 738, vid. vol, 1, 442, 449. 
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Ir was contended, that, even admitting this cauſe of 


 amotion to be in its nature ſufficient, yet there ought to 


have been a previous conviction at common law; this of- 
fence being, as it was alleged, both an offence againſt the 


duty of his office as a corporator, and alſo indiftable at 


common law ; and the language of Lord Hardwicke, in 
the caſe of Derby before mentioned, was repeated, to 
ſhew that his lordſhip conſidered this point as unſettled ; 
on which Lord Mansfield obſerved, that corporation law 
ought to be well ſettled, and ſaid, he was therefore willing 


to hear the caſe argued a ſecond time; but it was after- - 


wards determined on another point; ſo that this queſtion 
ſtill remains undecided. 

Ir has been aſſerted, that, after conviction, the King 
might, by writ iſſuing out of the court where the convic- 
tion remains, or out of Chancery, command the corpora- 
tion to diſcharge the party convicted (a) ; but this doctrine 
has been juſtly diſregatded (5). 

In ſome inſtances, too, the crown has reſerved to > itſelf 
the power of removing at pleaſure all or any of the prin- 
cipal officers of the corporation; but whatever may be 
ſaid as to the invalidity of ſuch a reſervation, as being re- 
pugnant to the purpoſe of the charter, ſuch a power can- 
not certainly be exerciſed to ſuch an extent as to deſtroy 
the whole body at once, and render the election of other 


officers impollible (c). 


(a) Sawyer's Arg. Quo Wer. 22, cited 1 Bur. 525. 
(5) x Bur. 530. (c) Vid. Rex v. Amery. 2 Term Rep. 516 — 568. 
| Ly 
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Art bodies of men, united By common intereſt, and - 


havitig affairs of common concern, muſt have ſome gene- 
ral rules for the regulation of their conduct, with reſpect to 
that intereſt arid thoſe affalrs. Previous to poſitive con- 
ſtitution, neither any iadividual, nor any number of indi- 
viduals, of any particular deſeription, have a right to die- 


tate to the communlty at large: the fules, therefore, which 


are to direct the general conduct, muſt be eſtabliſhed either 
by the majority of the wills of the whole community, or 
by the reſolutions of a ſelect body to whom the whole 
community has delegated the legiſlative authority.—Theſe 
general rules, when applied fo all the inhabitants of a 
country united under one independent government, are 
called laws; when applied to ſubordinate communities, 
they are called private ordinances, of bye laws. 

THERE are ſome ſocietles Which are formed merely by 
the voluntary aſſociation of the members; and there are 
communities which have a known deſcription, and are re- 
cogniſed as forming part of the general conſtitution of the 
country & the former muſt have their rules or bye laws as 
well as the latter; but they receive no aid from the gene- 
ral law of the land to enforce obedience to their rules, and 
they have no ultimate remedy againſt diſobedience, but the 
expulſion of the diſobedient member. But the general 
law of the land will enforce obedience to the bye laws of 
the latter, when duly made on a ſubject within their jutiſ- 

: diction : 
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diction: thus the inhabitants of a pariſh or of a town not 
incorporated, may, without any cuſtom to authoriſe them, 
make a bye law for the repair of the church, or of a high- 
way, or concerning any thing which the public good re- 
quires to be regulated; and in ſuch a caſe the majority 
ſhall bind the whole (a). So, the reſiants in a leet may 
make a bye law relative to any thing which concerns the 
common intereſt (6). So the tenants of a manor may 
make bye laws to regulate the exerciſe of their right of 
common (c): © but this,” ſays Lord Coke (d), © muſt 
be by yirtue of a cuſtom, becauſe it concerns their own 
private profit, and not'the public good : and if there be a 
cuſtom, then the greater, part ſhall not bind the leſs, if it be 
not warranted by the cuſtom : for as cuſtom creates them, ſo 
they ought to be warranted by the cuſtom.” The firſt part 
of this ſentence, taken by itſelf, ſeems to mean, © that 
though there be a cuſtom authoriſing the tenants of a 
manor to make bye laws, yet ſuch bye laws ſhall only bind 
' thoſe who actually aſſent to them, unleſs there be alſo a 
cuſtom that the majority ſhall bind the whole. But the 
latter part, which is evidently given as a reaſon for the aſ- 
ſertion in the former, ſeems to relate to the bye laws them- 
ſelves, and to require only that they ſhould not go beyond 
the cuſtom which authoriſes the making of them; ſo that 
the meaning of the whole fentence ſeems to be no more 
than this, © that a bye law made by the majority ſhall not 
bind the minority, unleſs it be ſuch a bye law as the cuſtom 
warrants.” 

HoBART expreſſes his doubts on this ſubje&t ; in theſe 
terms, © Alſo the tenants of one manor may for their 
common or the like make bye laws. But whether, if there 


(a) 5 Co. 63. a. Hob. 212. 3 Salk, 76. (% Mo. 579, 884. 


(c) x Rol. Abr. 366. Mo. 75. Hob. 212. (4) 5 Co. 63, a. 
, | be 
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be a bord and court whereunto it belongs, that may be dane, 
but in a court, and by conſent of all the tenants, and with 
conſent of the lord, and by preſcription — is con- 
ſiderable” (a). - As a cuſtom is required to authoriſe the 
tenants to make any bye law at all, it is apprehended, that 
no general rule can be laid down with reſpect to theſe cir- 
cumſtances, but that they muft all depend on the cuſtom. 
of the particular manor : thus where a cuſtom was alleged, 
by which “ the ſteward of the manor held a court twice 
in every year, at which, on reaſonable ſummons, all the 
commoners were uſed to appear, or be amerced; and the 
ſteward, out of the commoners, uſed to chooſe a jury to 
inquire of all purpreſtures and misfeaſances within the 
common; and that the ſaid jury had uſed to make or̃di- 
nances concerning the well-uſing of the common ; and 
that all thoſe who had common, had uſed to be obedient to- 
the performance of thoſe ordinances, under a reaſonable 
pain to be ſet down by the jury : this was held to be a good 
cuſtom, and the bye laws made under it binding on the 
commoners at large (b); and it has been frequently ad- 
mitted, that, by cuſtom, the homage may make bye laws 
to bind the tenants of the manor, both -freeholders and 
copyholders (c). | 

Wirz reſpect to corporations, Sir Edward Coke ſays (d), 
They cannot make ordinances or conſtitutions without 
acuſtom or the King's charter, unleſs for things which 
concern the public good, as reparations of the church or 
common highways, or the like.” But Hobart ſays, © that 
ſe though power to make bye laws be given by ſpecial clauſe 
eir in charters of incorporation, yet that is needleſs; for it is 


(a) Hob. 212 (b) James v. Tutney. Cro. Car. 498. 

(e) Vid. Godb, 60, pl. 62. Daliſon, 103. Lambert v. Thornton, 
L 114. Raym. 91. (4) 5 Co. 63. a. 
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dent to every corporation (4); and it extends to every 


included by law in the very act of incorporation, like the 
power to ſue and to purchaſe; and as reaſon is given to 
the individual for the government of his conduct, ſo a body 
corporate muſt have laws as a politic reaſon to govern 
it” (a). And according to this opinion of Hobart, it has 
long been eſtabliſhed that this power is neceſſarily inci- 


ſubject in which the corporation are to exerciſe a right; to 
franchiſes recently. granted, as well as to thoſe which they 
have immemorially enjoyed, or which are coeval with 
their conſtitution ; to thoſe which are to be enjoyed beyond 
the limits of their ordinary juriſdiction, as well-as to thoſe 
which are confined within them: thus the ſheriffwick of 
London and Middleſex is a franchiſe granted to the citizens 
within time of memory, long ſubſequent to their exiſtence 
as a corporation, and to be enjoyed beyond the limits of 
the city; yet it was held, in the caſe of Vanacker, that 
they might of common right, without a mans make a a 
bye law concerning it (c). 

Bor this power, like every other incidental power, is 
incident to the corporation at large, and not to any ſelect 
body; yet where it belongs to the corporation at large, 
they may delegate it to a ſele body, who then become 
the repreſentatives of the whole community, and may ex- 

erciſe it to the ſame extent that the whole community 
might do: it is frequently, however, given by charter to 

a ſelect body by an expreſs clauſe ; but then the ſelect body 

do not repreſent the whole community, and therefore, ſays 

Lord Mansfield, cannot aſſume to themſelves what belongs 

to the body at large (d): and in a caſe where the legila- 


(a) Hob. 211. (5) xn Ld. Raym. 498, 1 Bur. 1829. 
(c) City of London y, Vanacker, x Ld. Raym. 498, 9. 
(d) 3 Bur. 1837, 
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tive power Was given to a common' council 0 by 


charter, he continues to obſerve, © that it is by no means to 
be compared to caſes where there is a common council who 


are ſuppoſed to have been created by the commonalty, and 

therefore have in them the original power of the latter (a). 
| Taz power of legiſtation may likewiſe be veſted in a 
ſelect body by cuſtom as well as by the proviſions of a 
charter : thus the courts at Weſtminſter have often recog- 


niſed a cuſtom alleged in pleading by the city of London, 


« that if any cuſtoms in the ſame city prevailing and uſed, 
were in the whole, or in part, hard or defective, or any 
thing in the ſaid city, newly ariſing, where remedy before 


that time was? not ordained, ſhould need amendment; the 


mayor and aldermen for the time being, with the aſſent of 
the commonalty of the ſaid city in common council aſſembled, 
might ordain fit remedy as often as it ſhould ſeem expedi- 
ent“ (5). 

HERE it would ſeem, that the common council are the 
repreſentatives of the commonalty, and, perhaps, it is to 
be preſumed, that in many caſes where the power of legiſ- 
lation is claimed by a ſelect body, by cuſtom or preſcrip- 
tion, that ſelect body is to be conſidered as having been 
originally conſtituted by delegation for that purpoſe, and 
therefore may make any bye law which the corporation at 


large might 'make,—But this is hardly to be preſumed, 


where it appears that the ſele& body, claiming the legiſla- 
tive power, is not elected by the ſuffrages of the commu- 
nity at large, but the vacant places are filled up by the ſur- 
vivors of the ſelect body itſelf, 
Waen by the terms of a chatter the legillative power 
is placed in a ſelect body, and given in e terms; 
(a) 3 Zur. 1837. | 


(5) Vid, caſoof the city of London, 1 Co. 121 b. Skin. 371. 114. 


Raym, 497, 3 Bur, nd many other books, # 
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or when it is claimed in general terms by preſcription, by a 
ſelect body, manifeſtly not the repreſentatives of the whole 
community; the principal difference between the power of 
a ſelect legiſlative body ſo conſtituted, and that of the whole 
corporation, or of a repreſentative body, ſeems to be this; 
that the former can make no bye laws by which the con- 
ſtitution of the corporation may be affected, but that the 


latter, in ſome inſtances, may make ſuch a bye law (a). 


Tut incidental power of making bye laws, it is evident, 
may extend to a greater or lefs number of objects, accord- 


ing to the nature and deſign of the corporation, and the 
object of its inſtitution. Where a power is expreſsly given 
to the whole body, and particular objects of legiſlation 
pointed out, it may be a queſtion, whether the general 
power be not thereby abridged, and confined to thoſe par- 
ticular objects? Where the power is expreſsly given to a 
ſelect body to make bye laws in particular caſes, it may be 
a queſtion, whether that ſelect body can go beyond thoſe 


particular caſes ? or -whether, if they cannot, the general 


power of making bye laws on ſubjects within the ſcope of 

the inſtitution, and beyond thoſe particular caſes, till re- 
> . . pa 1 

mains in the corporation at large? To none of theſe 


queſtions do the decided caſes ſeem to afford an anſwer, 


and yet, as general queſtions, they may be ſuppoſed of 
- ſome importance. In one caſe, indeed, in which the power 
of making bye laws was expreſsly given to a ſelect body, 
the mayor, aldermen, and twenty-four common council- 
men, in the lead, for and in the name of the whole corporate 
body : in which, in the return to a mandamus, it was alleged, 
that certain bye laws were duly made by the mayor, alder- 
men, and commonalty, in due manner met and aſſembled; and in 
which the jury found, that on a particular day, the then mayor 


(a) Vid. ante, p. 26-31, 


and 


— « wr 


OF CORPORATIONS. 101 


and aldermen and commonalty did in due manner meet and 
af emble, and in due manner make the bye laws : the court 

held, that it muſt be preſumed, that theſe bye laws were 
made by a competent authority, becauſe the jury having 
found, © that the mayor, &c. did in due manner meet, and 
in due manner make the bye laws,” they might have been 
made by the ſele number acting in the name of the whole 
corporate body; and therefore it muſt be ſo intended(a).— 
But this does not ſeem to furniſh any general principle 
from which an anſwer may be — to any of the queſ- 
tions above ſtated, _ 

Ir ſeems, howeyer, that where the power of making 
bye laws is veſted by charter in a ſelect body, a bye law 
made by that ſele& body, in conjunction with perſans of 
another ſele& deſcription, is void, whatever might be the 
caſe with reſpect to a law made by the whole corporate 


body. — Thus, where the inhabitants of a town were in- 


corporated by the name of Bailiffs and Burgeſſes, and there 
were twelve capital burgeſſes, and twelve common bur- 


gelles, beſide common freemen, but the power of making 


bye laws was veſted in the bailiffs and capital burgeſſes 
only; and the bailiffs and all the burgeſſes, including the 
capital and common burgeſſes, made a. bye law: this was 
one reaſon given for holding the bye law to be void (b). 

So, where the power of making bye-laws was expreſsly 
given to the mayor and aldermen; and they, with the aſſent 


of the commonalty, made a bye-law, which altered the con- 
ſtitution of the corporation; Lord Mansfield ſaid, the body ' 


a& large had no power to make bye- laws, becauſe that power 
was given by the charter to a ſelecꝭ body (c). 


(a) Green v. mayor of Durham. 1 Bur. 127, 131. 
(%) Parry v. Berry. Comyn's Rep. 269. 
(e Rex · v. Head, 4 Bur. 251 5, 23212. 
. ET In 
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In another caſe, we are told, © that a corporation has,” 


indeed, an implied power to make bye laws; but that 
where the charter gives a company a power to make them, 


they can only make them in ſuch caſes as they are enabled to 
do by the charter; for that ſuch power given by the char- 


ter implies a negative, that they ſhall not make bye laws in 


any other caſes” (a). But the example given, to illuſtrate 
this poſition, only ſhews, that when an expreſs power 


is given to make bye laws for the conduct of the affairs 
of the corporation, they cannot make bye laws on ſub- 


jects not within the deſign of their inſtitution; a limita- 


tion, it is conceived, implied in the very nature of the 
thing, and which no er or expre, gr negative was neceſ- 
ſary to eſtabliſh. 

This was the caſe of the Hudſon's Bay Changing who 
were made a corporation by charter, and were thereby 
impowered to make bye laws for the better government 
of the company, and for the management and direction of 
their trade to Hudſon's Bay: © which,” it was ſaid, © im- 
plied a negative that they could not make any other bye 
laws; much leſs could they make bye laws in relation 
to projects of inſurance, which by act of parliament were 
declared to be illegal” (5). 

Ir is apprehended, that withont this implied negurive, 
ariſing from the power of making bye laws being ex- 
preſsly given, they could not have made any bye law 
on any ſubjeft which did not relate to their trade to 
Hudſon's Bay; becauſe: any ſuch bye law would have 
been foreign to their inſtitution. 

So, when a corporation is erected by act of 1 
for a particular purpoſe, and a power of making bye- laws 
relative to the objects of the inſtitution, is expreſsly given, 


(a) Per Ld. Chancellor Macclesfield. 2 Pecr. Williams, 209. 
(5) Vid. 6 G. x, c. 18, Child v. Hudſon's Bay Company. 
3 P. W. 207. 


it 
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it is apprehended, that this neither enlarges nor abridges the 
power they would have had withoutſuch an expreſs clauſe. 


ELEEMOSYNARY corporations differ from others with 


reſpect to this power of legiſlation; for the founder pre · 


ſcribes the rules and ſtatutes by which the members are 
to be guided in the whole of their corporate conduct; nor 
have they any power to altar, modify, or amend them: 


has even been held, that the founder himſelf, after having 
given a body: of ſtatutes to the college of his foundation; 
cannot, and that his ſucceſſor cannot, give new ſtatutes or 
alter the old, without an authority expreſsly reſerved for 
that purpoſe (a). But this muſt be underſtood to mean, 
that he cannot, without ſuch reſervation, alter them with- 
out the conſent of the college; for if the college conſent to 
receive a new ſet of ſtatutes, there ſeems no good reaſon 


why they ſhould not be bound by them; and, in fact, there 


are many inſtances of colleges acting under new ſtatutes, 
given by the ſucceſſor of the founder, where 'it does not 
appear there was any original reſervation of a n to 
alter or repeal the old (6). 

ALL bye laws have their obligation from the ants 
either expreſs or implied, of the parties who are to be 
bound by them (c); and, therefore, every member of a 


| corporation is bound by the bye-laws of that corporation, 
without expreſs notice of them, nor is it an objection to 


his being bound by any particular bye-law, that he was 
not a member of the SEG) at the time it was 
made (d). * un 

Wir reſpect to the power of a 0 to bind 
ſtrangers, there is a 1 between corporations 

(a) Skin. 5x3; 

(5) Vid. Dr. Bentley v. biſhop of Ely, Fitzg. 305. Str. 912. St. 
John's College, Cambridge, v. Toddington, Clerk. 1 Bur. 158, 197, 
201, (c) Sir T. Jones, 145. (4) Lutw. 405. 
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which are veſted with a local juriſdiction, and thoſe which 
are eſtabliſhed only for ſome particular purpoſe, and have 
only a juriſdiction over their own internal concerns. 

Wu the corporate body has a juriſdiction over cer- 
tain limits, a bye-law made by them for the public good, 
and whoſe object is general without being limited to peo- 
ple of any particular deſcription, binds every budy coming 
within the limits of the juriſdiction, whether ſtrangers or. - 
members of the corporate body (a); for every man, ſays 
Holt, who comes within the limits of. the local juriſdiction 
of a corporation, muſt take notice of their bye-laws at his 
peril (5); thus, a bye-law impoſing a certain duty as toll, 
for a good conſideration, within a town corporate, muſt be 
taken to bind ſtrangers coming within the ſcope of it, as 
well as members of the corporation; as a bye-law, impoſing 
a certain toll on every twenty buſhels of malt, braught by 
water, and fold in the market-place, at Briſtol. 
So, a bye-law made by ſuch a corporation, affecting 
only perſons of a particular deſcription, ſhall bind. perſons 
coming under that deſcription, ſtrangers as well as inhabi- 
tants or members of the corporation. 

Tnus a bye-law of the city of London,“ that no 
citizen, freeman, or franger, ſhould expoſe any broad cloth 
to fale within .the city, before it ſhould be brought to 
Blackwell-Hall to be viewed and ſearched, fo that it might 
appear whether it was ſaleable or not,“ was held good to 
bind ſtrangers as well as citizens (c). 

8o, a bye-law, by the mayor and common cougell of 
Exeter, © that no butcher, or other perſon, ſhould, within 
the walls of the ſaid city, ſlaughter any beaſt,“ binds the 
inhabitants for the time, as well as perſons ho are free of 


(a) Brownl. and Goulds, 179. 65) Per Holt, Skin. 35. 
(c) Chamberlain of E s caſe, 5 Co. 6a b. 
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the corporation (a). And many other examples of the 
ſame kind will occur in the courſe of this ſection. 

A coRPORATE company may have a juriſdiction, either 

by preſcription or by act of parliament, over all of the ſame 

trade or profeſſion, within certain local limits ; thus the 


college of phyſicians have a juriſdiction ſeven miles round 


London, and the cutlers' company, of Sheffield, a juriſdic- 
tion over perſons practiſing that trade, within the lordſhip 
or liberty of Hallamſhire, and fix miles round (5); and 
therefore a bye-law, regulating the practice of the profeſ- 
ſion, or trade, within thoſe limits, will bind 3 as 
well as members of the college or company. 

Bur where a corporate company have not a local juriſ- 
diction, their bye- laws cannot bind perſons exerciſing their 
trade who are nat members of the company. — On this prin- 
ciple, it was held, that a bye-law of the butchers company, 
of London, that no buteher or perſon, being a ſtranggr, 
ſhould ſell any veal within the city, unleſs he ſhould dreſs 
the kidneys in the ſame manner that the kidneys of ſheep 


were dreſſed,” was held not to bind a perſon not a member 


of the company (c). But in the ſame caſe, it is ſaid by the 
court, that a bye-law to ſuppreſs fraud, or remedy any ge- 
neral inconvenience ariſing from the practice of a foreigner, 
as corruption, or the like, in the fale of their meat, muſt 
have bound a ſtranger : but then, it is apprehended, it muſt 
| have been made by a corporation or company, _—_— a 
local juriſdiction, 

So, a bye-law by the corporation of Trinity Houſe, 
* that every mariner, within twenty-four hours after an- 


(a) Pierce v. Bartrum, Cowp. 269. 

(5) Kirk v. Nowill and Butler. 1 Term Rep. 118. Vid. the caſe of 
the college of phyſicians. 4 Bur. 2186, and 5 Bur, 2740. 

(c) 1 Bulſtr. 22, 22. ; 
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chorage,: in the Thames, ſhall put his gun- powder on 
ſhore,” does not bind; becauſe the —— * * 
riſdiction on the Thames (a. 

So, :a. bye-law, by the en e Hose _ 
none of the company ſhall buy: horns within twenty-four 
miles of London, but of two perſons, by: them appointed,“ 
is void ; among other ———— nee, have not jurif- 
diction within twenty - four miles (S)). * 

_ $0, a bye-law, of the univerſity of Oxford, «chat every 
| one, privileged or not privileged, found in the ſtreet after 

nine o'clock. at night, without a reaſonable ET _ 

not bind the townſmen (c). 

- $0, a bye-law, by . tenants of a manor, 
does e Ae Fee en es pes ge. A 
manor (d). 

. Is is on the ſame ee want of juriſdiction, that a 
8 impoſing a penalty on any perſon: who my 
refuſe .to undertake an office within a congenita, 
void. q. becauſe it may include ſtrangers (e). 3 

Ir is not uncommon ſor the corporation of a AY 
| trade, to admit, as members, men who practiſe other trades, 
or who have no trade at all.--In which caſe, a bye-law, 
A which relates merely to the internal regulation of the affairs 
of the company, and does not infringe any principle which 
muſt concur in forming the validity of a bye-law in ge- 
neral,” muſt bind all the members equally; otherwiſe the 
admiſſion of the foreign members could anſwer no other 
purpoſe than that of conferring on them the general pri- 


(a) Semb. 2 Jon. 145, cited Com. Dig. Tit. bye-law, C. 2. 
(5). 3 Mod. 159. . 
(c) Dodwell v. Univerſity af Oxford, 2 Vent. 33» 34. 

(4) 1 Rol. Abr. 366. Sav. 74, vid. Carth. 179. 1 Salk. 193. 
(e) ä Oxford v. Wildgooſe, 3 Lev. 293, vol. 2, 392. 
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vileges, without promoting the policy of * 
But where the bye- law reſpects the mode of conducting a 
trade, it can extend no further than that particular trade, 
for the purpoſe of which the corporation was created 
A bye-law, that ſhould attempt to regulate the conduct f 
any foreign member, in his trade, which is not the trade 
of the corporation, would certainly be vaid (@). | 
ALL bye-laws muſt be reaſonable. and conſiſtent with 
the general principles of the law of the land; and their 
reaſonableneſs and legality muſt be determined by. the 
judges in the ſuperior courts, whey they a are nen 
perly before them (5). . 
By . 15 H. 6, c. 6, after recking, thats Sede 
wardens, and people of guilds, fraternities, and other com- 
panies incorporate, in ſeveral parts of the realm, had often, 
by colour of rule and governance, and other terms in ge- 
neral words, to them granted and confirmed by charters 
and letters patents, of the King's progenitars, made many 
unlawful and unreaſonable ordinances, as well of things of 
which the cogniſance, puniſhment, and correction, belong 
ed only to the King, lords of franchiſes, and other per- 
ſons, and by which the King and others were difherited of 
their profits and franchiſes, as of things which frequently, 
in confederacy, were made for their ſingular profit and com- 
mon damage of the people: it was enacted; that from 
thenceforth © no ſuch maſters, wardens, or people, ſhould 
make or uſe any ordinance which-ſhould be to the diſberi- 
ſon of the King's franchiſes, or of others, or agarn/t the com- 
mon profit of the peaple, nor any ordinance of charge, unleſs it. 
were firſt difcuſſed and approved for good and reaſonable, 
admitted by the ju/tices of prace or chief governors: of the 


(a) Vid, Mo. 579, 585, 6. | (5) Dict. Ld, Raym. 114. 
: - cities, 
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cities, boroughs, or towns, where ſuch guilds, fraternities, . 
and companies were, and before them entered of record, 

under pain of forfeiting their charters, and paying a fine of 
x0]. to the King for every ordinance made or uſed to the 


contrary.” And this ſtatute was to continue during the 


King's pleaſure. | 

By R. 19 H. 7, c. 75 after reciting the preceding act, 
and that it was expired ; it was enacted, © that no maſters, 
wardens, and fellowſhips of crafts or myſteries, nor any 
rulers of guilds, or fraternities, ſhould take upon them to 
make, or to execute any acts or ordinances by them there- 
tofore made, in diſheritance or diminution of the prerogative 
of the crown, or of others, nor againſt the common profit of 


| the people, but that the ſame acts or ordinances ſhould be 


examined and approved by the chancellor, treaſurer of 
England, or chief juſtices of both benches, or three of | 
them, or before both the juſtices of affize in their circuit 
or progreſs, in that ſhire where ſuch acts or ordinances 
were made, on pain of forfeiting 40l. for _ time that 
they ſhould do to the contrary.” 

- NoTWITHSTANDING theſe ſtatutes, it has been de- 


termined (a), that if an ordinance be reaſonable and legal i in 


itſelf, it may be put in execution without having been al- 
lowed; but Rolle (5) ſays, © it ſeems the penalty of 4ol. ſhall 
be forfeited, though the ordinance be not void,” —— This 
opinion, however, does not ſeem to be well founded; for, 
by the words and obvious meaning of the ſtatutes, the for- 


feiture is incurred only by executing, without the requiſite 


allowance, an ordinance in diſberitance or diminution of the 
prerogative of the King, or of others, or, againſt the common 
profit of the piople: but an ordinance, which is © reaſonable 
and legal in itſelf,” cannot come under this deſcri ption. | 


| (4) 5 Co. 63 b. (b) 1 Rolle Abr. 363, 
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a bye- lay be bad in itſelf, it cannot be enforced, though it 
has been allowed, according to the ſtatute (a), and Sir 
Edward Coke obſerves (4), © that this ſtatute does not 
corroborate any of the ordinances made by any corpora- 
tion, which are ſo allowed and- approved, as the ſtatute 
directs, but leaves them to be affirmed as good, or diſaf- 
firmed as void, by the law; and that the ſole benefit which 
the corporation obtains by ſuch allowance, is, that it ſhall 
not incur the penalty of 4ol. if the ordinance .be put in 
execution.” And when it was faid, in argument by Sir 


Bartholomew Shower, that a bye-law, which was the ſub- 
ject of diſcuflion, had been ſigned by Lord Chancellor 


Finch, the court anſwered, © it was never the better for 


that, for that was done of courſe; ſo we uſe to do in the 


circuits, but if the ordinance be not good, the parties muſt 
look to that at their peril” (c). 

Ir a bye-law be contrary to the general laws of the 
kingdom, it is void, though juſtified by the terms of the 
charter; for all bye-laws, ſays Hobart, muſt ever be ſub- 


jet to the general law of the realm, and ſubordinate to 
it; and if the King, in his letters patent of incorporation, 


make ordinances himſelf, they are ſubject to the ſame rule 
of law (d). 

A BYE-LAw made by a corporation, created by letters 
patent, impoſing the forfeiture of goods, is void, even if the 
letters patent authoriſe ſuch a bye- law; ſo an expreſs grant 
of ſuch a power, in letters patent, was adjudged void in a 
caſe in the 4iſt of Elizabeth, where it appeared that King 


Henry the ſixth had granted to the corporation of dyers, in 


(a) Vid. Moore, 577. Norris y. Staps, Hob. 210. Brownl. and 
9 x Term Rep. 118. (b) 12 Co. 64 b. 
c 232, (d) Vid. Hob, 210, | 
/ London, 


Ir has, however, been frequently determined, ** that, if | 


| 
' 
| 
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London, power to ſearch, &c. and if they found any cloth 
dyed with logwood, that they might ſeize the cloth as for- 
feite>(a)3 and the reaſon given for this, is, that ſuch a 
power is contrary to the 29th chapter of magna charta; for 
that goods and chattels are included in the prohibition, 
that no man ſhall be diſſeiſed of his freehold.” 
"NEITHER can a corporation, created by act of parlia- 
ment, make ſuch a law, unleſs the power be expreſsly given 
by the act (h). 

* A BYE-LAW for levying money on the ſubject in gene- 


rah without any benefit to the party charged, is void, be- 


cauſe; by the general law of the land, no money can be 
levied on the ſubject, but by act of parliament (c). 

Bor where the law of the land throws a burthen on the 
particular ſociety, of which a man is a member, a bye-law, 
aſſeſſing a ſum on the individuals for diſcharging that 


' burthen, is good: as a bye-law aſſeſſing a ſum on the pa- 


riſhioners, or townſmen, for the repair of a church or a 
highway (d). So, a bye-law aſſeſſing a ſum for pontage, 
murage, or other duties to be paid by the borough ; or for 
cleaning the ſtreets (e),——So, a bye-law, © that every 
inhabitant of St. Alban's ſhould pay a reaſonable ſum for 
building the courts, when Queen Elizabeth n the 
term to be held there (). 

WIEN a corporation are bound to repair a bridge, it 
may be a queſtion, how far they may impoſe a tax on the 
* their liberties, but not members of the 


% Waltham u. Audis, $Co. g nb. 5 Inft, 47. 1 Bulſtr. 
11, 12. (% Term Rep. 118. 

(c) Vid. the caſe of quo war. Treby's arg: ag, Sawyer's arg. 42+ 

(a) Vid. Eh cas 5 Co. c 3. ante, f. 96. | 

(e) Mo. 380. (f) Clark's caſe, 5 Co. 64a. 1 
| corporation. 
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corporation. - It is apprehended this muſt depend on the 
circumſtances of each particular caſe. 

A RULE was granted againſt the mayor of Tenterden, 
calling on him to ſhew caiiſe, why an information ſhould 
not be exhibited againſt him for-taxing ſeyeral perſons who 
lived out of the limits of the corporation, to contribute to 
the building of a bridge, and to other charges ariſing within 
the corporation; he ſnewed for eauſe, that though the per- 
ſons thus taxed did not live within the corporation, yet 
they dwelt within the liberties, and were intitled to the 
like privileges as thoſe who lived within the corporation; 
one of: which was to be exempted from all taxes in the 
county at large; ſo that it was reaſonable they ſhould be 
contributory to the charges within the corporation, as they 
had the benefit of its privileges and that, beſide this, the 
tax in queſtion had been _ iran out-dwellers time 
out of mind. 

Tx court directed, that this matter ſliould be tried on 


an information, for two reaſons ; the one, that a ſingle per- 


ſon might not be able to conteſt the matter, in an action, 


againſt the corporation; the other, that whether a verdi& 


was given for or againſt ſuch r it ann. 
end the eonteſt (a). 43 

A BYE-LAw of a company, That every member 
elected to an office, ſhall on or before his admiſſion, pay 2 
ſum of money to the funds of the company, is a good 


bye-law;—— Thus, a bye-law of the vintner's company, 


in London, That every member choſen on the livery, 
ſhall, before his admiſſion, pay a ſum of 3 il. 138. 4d.“ has 
been frequently held good (5). | 


(a) 8 Mod, 114. 
(5) Raym, $45, x Bur, 234z vid, vol; 1, 385, 339; 


for his refuſal to take the oath, is a refuſal to do that with- 


_ aſſembling to chooſe officers, or tranſact ſome other buſineſs 


men, and common council,” without a previous wo 


(e) Id. ibid. et vid. Wallis's caſe, Cro. Jac. «55. abd Lamm. 
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So, a bye-law, impoſing a fine on a perſon elected to 
an office and refuſing to undertake it (a), or refuſing to 
take the oath appointed to be taken by the corporation act; 


out which the office is void, and cannet be held (5). 

A BY2-LAW, © That, on the annual appointment of 
the officers of a corporate company within a town, they 
ſhould provide a convenient and competent dinner for all 
the maſters and brothers of the company, and that every 
one who ſhould be abſent on that day, ſhould pay a like 
proportion to the common. ſtock, with the maſter at the 
dinner, under a penalty of 38. 4d.“ has been held good (c). 

Bur a bye-law made by a zew corporation, That 
a perſon choſen ſteward ſhall provide a dinner for the 
corporation, on a certain day, has been held void, un- 
leſs it appear that it is for the purpoſe of the corporation 


for the intereſt of the corporation (d). And in order to 
avoid ſeeming to overturn former deciſions, the diſtinction 
has been made between old and new corporations, in the 
former of which ſuch a bye-law had been held good (e). 

UNDER a general power to make bye-laws, a corpora- 
tion cannot make a bye-law impoſing an oath on a mem- 
ber on his admiſſion (J). | 

An ex poſt facto bye-law ſeems void: as, a wen 
« that a particular perſon ſhall pay 10s. per month for 
having ſet up ſhop, without licence from the mayor, alder- 


(a) Vid. vol. 1, 386, 389. (5) 2 Show. 159. 
(c) Lutw. 1324. (4) Ld. Raym. 114. 


1320. Y Str, 537, $39, vid. vol. 2, 363. . 
| "> is 
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bye law to the ſame purpoſe, even on the ſuppolition, that 
ſuch a previous bye law would have been good (a). 

A BYE LAW may regulate or modify the conſtitution of a 
corporation, but cannot alter it. 

How far a bye law may interfere in matters of election 

to the offices of a corporation, has been conſidered in a 
former ſection (6). To the examples there given, we thall 
add the following one. | 

A CHARTER gave, the power of making bye laws to the 
mayor, jurats, and forty common cguncilmen, a body 
conſtituted by the charter as diſtinct from the commonalty, 
and veſted the election of common councilmen in the 
mayor, jurats, and commonalty at large.— The mayor, 
jurats, and common council made a bye law, © confining the 
election to the mayor, jurats, and ſuch of the commonalty 
as were or ſhould be of the common. council for the time 
being, and fixty others of the ſaid commonalty who were 
or ſhould be the ſenior common freemen for the time being, 
as they ſhould ſtand in order of ſeniority on the books of 
admiſſion of freemen ; ſuch fixty not being mayer Jurats, 

or of the common council,” 

THe court held this bye bs to be manifeſtly — 
to the intention of the charter the latter gave the right to 
the whole body of the commonalty; but this bye law had 
been made by a part of the corporation to deprive the reſt 
of their right to elect, without their conſent (c). 

Tux ſame rule obtains with reſpect to other parts of the 
conſtitution eſtabliſhed by the charter. 

Previous to the 15th of Charles the ſecond, the com- 
mon council of the town of Northampton, which was a 


(a) 1 Kch. 3. (60) 8. 8, ante, p. 4. 
(c) Rex v. Cutbuſh, common councilman of Maidſtone, 4 Bur. 
2204, 2208, 
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corporation by preſcription, conſiſted of the. mayor and 
bailiffs for the time being, ſuch other burgeſſes as had been 
mayors or bailiffs, and «forty-eight burgeſſes,” called the 
Company of Forty-eight.— The right to the freedom of 


the town was by birth or ſervitude, or by the eledfion of 


the common council ſo compoſed, or the meſes pat of 
them in common council aſſembled. 
CHARLES the ſecond, In the fitocnth year of his igt 


granted the town a charter, confirming the former conſti- 


tution, and giving the power of making bye laws to the 
common council. They made a bye law, that any per- 
ſon not intitled to the freedom of the town by birth or 
ſervitude, ſhould be admitted to it on payment of 10l. with 
the uſual and accuſtomed fees.” 

Tux court were clearly of opinion that this bye law 
was an alteration of the conſtitution _—_ by the crown, 


and therefore void (a). 


By a charter of Queen Elizabeth, Sh common council 


of Helſton, in Cornwall, conſiſted of the mayor and four 


aldermen, who likewiſe had the power of making bye 
laws.—The mayor, aldermen, and commonalty, who con- 
ſiſted of an indefinite number, had the right of electing 
ſuch of the inhabitants as they thought fit, to be burgeſſes 
and freemen.— The mayor and aldermen, with the aſſent of 
the commonalty, made a bye law, © that the mayor and al- 


dermen alone ſhould, without the concurrence of the 


commonalty, for the future, exerciſe that right.” 
GREAT ſtreſs was laid on the circumſtance, that this 
bye law was made with the aflent of the commonalty ; - 
but Lord Mansfield faid, that was of no importance, -be- 
cauſe, as the power of making bye laws was given to the 
common council, the body at large could not interfere; 


v2 (a) Rex v. Breton, &c. 4 Bur. 2260, 2267. 


and 


C, 
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and the common council could not take from the body at ; 


large a right which the charter had veſted in them (a). 
By the cuſtom of the city of London, a man to be in- 


titled to the freedom of the city muſt firſt be free of ſome 


company; but it is not, by the cuſtom, neceſſary that he 
ſhould be free of that particular company of which he ex- 
erciſes the trade. A bye law, © that a man who exerciſes 
a trade within the city, of which there is no incorporate 
company, ſhall take the freedom of a company. of a trade 

that has an affinity t that whpch he enero, * has been 
held void. But a bye law © which orders a man, who 
practiſes a trade of which there is an incorporate COMpPAnys 
to take his freedom in that particular companys has * 
held good. 

THERE is a company of muſicians, but no — 
of dancing maſters.— A bye law, after reciting that many 
foreigners, not being free of the city, nor members of any 
fraternity, took upon them the art of dancing, enacted, 
« that every perſon uſing the occupation of u and 
dancing within the city, who ſhould have a privilege to be 
made free by patrimony, ſhould, at the next court of 
aſſiſtants of the company of muſicians, after notice, ac- 
cept and take upon himſelf the freedom of the ſaid com- 
pany ; and that every perſon who had ſerved an appren- 
ticeſhip to the myſtery of muſic and dancing, and not 
being made free, ſhould yet exerciſe his trade, * for- 
feit iol. for every offence.” | 


his AN action being brought in the mayor's court to recover 
ly 3 the penalty on a breach of this bye law, and removed into 
be- the court of King's Bench; the court ſaid, that though 


the cuſtam was, that whoever was free of the city muſt 


(a) Rex v. Head. 4 Bur, 2813, 2827. 
12 a man 


9 8 
— 


be free of ſame company; yet that cuſtom did not oblige 5 


— 
— 
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a man to be of any particular company; for that if it ſhouts, 
then, though the defendant might be intitled by birth to 
be free of one company, yet he mult alſo be free of ano- 
ther, which was unreaſonable.—It might be a queſtion, 
whether the city had a power to compel men of no trades 
to be free of thoſe companies which were ſuitable to their 
profeſſions; dancing was no trade, but it might be called 

a profeſſion: it was true, muſic was ſuitable to it; but it | 
was not neceſſary that a dancing maſter ſhould be free of 
the muſicians* company: there was no fellowſhip of tre- 


' finers ; but the court of aldermen could not order them to 


be free of the goldſmiths' Company, which was the moſt 


ſuitable to them. 
Tkils bye law, they added, was in the nature of a mo- 


nopoly to the company of muſicians, who could not be com- 
pelled to make the defendant free US that company if my re- 
fuſed(a). 

IF this laſt obſervation, however, had any material in- 
fluence on the deciſion of the caſe, the latter is not to be 
conſidered as an authority, becauſe, as will be ſeen from 
the next caſe, the company in which the bye law directs 


the party to take his freedom, may be compelled by man- 


damus to admit him. But, it is apprehended, that the 
beſt reaſon for this deciſion is, that all companies being 
eſtabliſhed for the regulation and ſuperintendance of their 
own particular trades, it can anſwer no purpoſe of that 
kind to compel a man who practiſes a trade of which there 
is no company, to take his freedom i in ny one company 
rather than in another. 

A BYE Law of the city of London, after reciting, 
that ſeveral perſons not free of the joiners* company 
had exerciſed the trade of a joiner in an unſkilful and frau- 


(a) Robinſon v. Groſcourt, | 5 Mod, 104. 


dulent 


OF CQRPORATIONS. 117 


dulent manner, which could not be redreſſed while ſuch 
perſons were not under the orders and regulations of the 
company,“ enacted, © that no perſon ſhould uſe that trade 
within the city, without being free of the company, under 
the penalty of 10l. 

Ox George Wannel, who had ſerved an apprentice- 
ſhip to a merchant taylor, and had been admitted to the 
freedom of the merchant taylors' company, exerciſed the 
trade of a joiner, without being free of that company; for 
which reaſon, on his application to the chamberlain to be 
admitted to the freedom of the city, the chamberlain re- 
fuſed: Wannel then obtained a mandamys, to which the 
chamberlain returned the bye law, and the fact of Wan- 
nel's exerciſing the trade of a joiner, without being free of 
that company: the court thought that this was a reaſon- 
able bye law, as it tended to prevent fraud and unſkilful- 
neſs. in a trade, of which none but a company who ex- 
erciſed the ſame trade could be judges : that it did not take 


away the party's right to his freedom, but only his elec- 


tion of what company he ſhould be free; and directed him 


to go to the proper company.—But the Chief Juſtice ſtarted 


2 queſtion, whether the proſecutor, having ſerved his ap- 
prenticeſhip to a merchant taylor, could compel the 
Joiners* company to admit him, which unleſs he could do 
the bye law would be void: to- which Mr. Juſtice For- 
teſcue anſwered, that the impoſition of the penalty of 10l. 

for not taking up his freedom in that company, was a ſtrong 


implication that they were bound to grant it, and the caſe | 


being again argued, the court expreſſed their unanimous 
opinion, that they might be compelled by mandamus to 
admit, in order to prevent the forfeiture of the penalty (a). 


() Wannel v. chamberlain of London. Str. 675. $ Mod. 467. 
. A BYE 


* 
* —— ä — — - = 
CEOS SY — 


FI 
* — . — > 
- 
— — T * 
— — —E— . 
———— — — — —— — 
_ - _ 


— — 


—— 


— — — — 
— eee eo ee ene 


x18 THE LAW 

A BYE LAW of the mayor, aldermen, and common c6un- 
cil of the city of London, after reciting, © that many per- 
ſons, who exerciſed the trade of butchers, had obtained 
freedoms of other companies, by redemption ot otherwiſe, 
by which means the company of butchers was much di- 
miniſhed and fallen into decay; to remedy this inconve- 


nience, ordained, ** that every perſon, not being already 


free of the city, occupying, uſing, or exerciſing, or wh6 


* ſhould occupy, uſe, or exerciſe the art, trade, or myſtery 


of a butcher, within the city or its liberties, ſhould take 
upon himſelf the freedom of the company of butchers, and 


that no perſon then uſing, or who ſhould thereafter uſe or 


exerciſe the trade of a butcher within the ſaid city or liber- 
ties, ſhould be admitted to the freedom of the ſaid city, by 
the chamberlain thereof, of or in any other eompany than 
the ſaid company of butchers; provided, that every perſon, 


not being already free of the city, but intitled to the free- 


dom of any other' company, by patrimony or fervice, 
ſhould be admitted into this company of butchers, on pay- 
ment of like fine or fees, as were uſually paid on admiſſion 
of a child or apprentice.” Then it impoſed a fine of 5. 
on any perſon, not free of this company, who ſhould uſe 


the trade of a butcher. 


Ax action having been brought in the mayor's court, 
againſt one Godman, to recover the penalty for a breach 
of this bye law, he brought a habeas corpus cum causi, 
directed to the mayor, aldermen, and ſheriffs, command- 
ing them to bring up the body of the defendant, together 
with the cauſe. | 

THz return ſtated the general cuſtom of Lakes, by 
which the mayor and aldermen, with conſent of the com- 
nonalty in common council aſſembled, had power to pro- 


vide 
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vide a remedy, if any ancient cuſtom, hard and deſective 
in any thing newly ariſing, wanted amendment; then the 
preceding bye law and the breach of it by the defendant. 
The principal objection taken to this return was, that the 
bye law was in re/fraint of trade; that no cuſtom enabling 
the court of common council to make a bye law in r2/fraint 
of trade was ſet forth in the return; and that the general 


cuſtom to make bye laws was not ſufficient to ſupport ſuch 


a bye law as this. - . 

Loxp Mansfield ſaid, © he ſuppoſed it was a flip in the 
return; that he did not take the abjection to be, that it 
was neceſſary there ſhould be a particular cuſtom to make 
a particular bye law; but, that there was no general. 
power ſhewn, under the cuſtom, to lay ſuch a reftraint on 
trade. 

Tris bye law, he ſaid, was a e and not 
a mere regulation of it; the preamble did not pretend it to 
de made to regulate the trade, but merely for the benefit of 
the butchers* company. . It was founded on the general 
power of making bye laws in the city of London. But 
under this general power, it was certain a bye law could 
not be made to reſtrain trade: and, by the general cuſtom 
of London, every freeman might exerciſe any trade without 
being of a particular company, which this bye law required 
him to be,—On Wannel's caſe, he obſerved, that there 
was not a full ſtate of the pleadings given in the report; 
but that it appeared the return ſtated, that no perſon could 
be a freeman of the city till he was a member of one of the 


fraternities; that it then ſtated a power to make bye laws; 


but how that power was ſet out, did not appear.— And 
as this power to make bye laws to reſtrain trade was 
not ſet out in the preſent caſe, the court could not pre- 

— ſume 
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ſume it, from any printed book, or in any other way what= 
ever (a). 

A FEw years afterwards, the fans bye ho came in 
queſtion on the return to 3 mandamus, directed to the 
chamberlain of Londen, commanding him to admit Wil- 
liam Cope to the freedom of the city ; he having ſerved an 
apprenticeſhip to John Cope, a freeman of the company 


of clothworkers, and afterwards been duly admitted to the 


. freedom of that company. 
TRE return ſet forth, that there were ſeveral auilds, q 


companies, and fraternities within the city, which had uſed, 
and ought to have the ſuperintendance, correction, and 


government of the ſeveral / perſons uſing and exerciſing 


the ſeveral arts, trades, myſteries, and manual occupations 
belonging to ſuch ſeveral guilds, companies, and fraterni- 
ties, in the uſe and exerciſe of ſuch arts, trades, myſteries, 
and manual occupations within the city and liberties; and 
that theſe guilds, &c. and the men of the ſame, were un- 
der the order, government, and regulation of the mayor 
and aldermen for the time being, with the commonalty of 
the city in common council aſſembled. It then ſtated the 
cuſtom, which requires every perſon, at the time of his 
admiſſion to the freedom of the city, to be free of ſome one 
of the companies; and in a ſubſequent part, the general 
cuſtom by which the mayor and aldermen, with the con- 
ſent of the common council, had been accuſtomed to pro- 
vide a remedy, where any cuſtom which had obtained in 
the city was inconvenient or defective, or where any thing 
newly ariſing, for which no remedy had already been or- 
dained, wanted amendment. It then ſtated that the com- 
pany of butchers was one of the companies before men- 


(a) Harriſon v. Godman, 1 Bur. 12, 16. Mich. 3o G 2. 
| tioned; 
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tioned; and then the bye law in queſtion, with the ſame 
preamble as in the former caſe.— The return then ſtated, 
that the proſecutor had been educated as an apprentice in 
the trade of a butcher, and at the time of his appli- 
cation to be admitted to the freedom of the city, exerciſed 
that trade, but that he had not taken his freedom in that 
company; and aſſigned this as the reaſon 2 the cham- 
berlain refuſed to admit him. 


preſent caſe, was that it eſſentially varied the conſtitution 
of the city, by confining a. man to take his freedom in a 
particular company, whereas before he might have taken 


as in the former caſe, that it reſtrained trade; and that the 
return did not ſet forth a cuſtom ſufficient to juſtify ſuch a 
reſtraint : but it was granted, that if the caſe of Wannel 
was to be conſidered as an authority in point, the bye law 
could not be impeached. 

Tux court were unanimouſly of opinion, that Wan- 
nel's caſe was an expreſs authority, and that the bye law 
in queſtion did not alter the conſtitution of the corpora- 
tion, but reſtored it to what it muſt originally have been ; 
and that it regulated trade and did not reftrain it (a). 

IT is remarkable, that no notice was taken, either by 
the counſel or the court, of the former caſe on this bye law; 
and it ſeems almoſt impoſſible to reconcile the two de- 


ciſions: in the firſt caſe, the bye law was held bad, on the 


; ground that it was in re/traint of trade, and not ſupported 


as an authority in favour of it, was ſuppoſed to have con- 
A tained the allegation of a cuſtom which did not appear in 
| the printed report :—in the ſecond caſe, the court conſider 


|; (a) Rex v. Harriſon, 3 Bur. 1322. Trin. 2 G. 3. 
| | the 


Tux principal objection taken to the bye 1 in the 


it in any company he pleaſed.— It was likewiſe contended, - 


by any cuſtom ; and the caſe of Wannel, which was Cited 
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the bye law as made in regulation of trade, and therefore not 
requiring a cuſtom to ſupport it; and they admit the caſe 
of Wannel, as ſtated in the printed report, to be a direct 
authority, without having recourſe to any circumſtance 
not appearing there. The return of the chamberlain, in 
the ſecond caſe, is, indeed, more full than that of the mayor 
and aldermen in the firſt; but no cuſtom appears in the 
former any more than in the latter to juſtify a bye law in 


. reſtraint of trade; and had the court now conſidered the 


bye law on its own merits, in the ſame light in which they - 
conſidered it on the former occaſion, they * neceſſarily 
have given the ſame judgment. 

I APPREHEND, that the bye-law in queſtion has no re- 
Htion to trade, either as a regulation, or as a reſtraint ; but 
that it relates ſolely to the conſtitution of the corporation 
that it is not an alteration of that conſtitution, but a regula- 
tion of it; and that, therefore, the laſt deciſion is right. 

A BYE LAW may regulate, in a reaſonable manner, the 
exerciſe of a right, or the internal affairs of a corporation, 
or the conduct of its members, or the mode by which a 
perſon is to be admitted to the exerciſe of a right to which 
he has an inchoate title; but it cannot take away a right, 
or impoſe any unreaſonable reſtraint on the exerciſe of it. 

A BYE LAw, © that no tenant of a manor ſhall put his 
ſheep upon the common before a certain day; or © that 
no one ſhall put his ſheep in a particular part of the com- 
mon,” has been held good, on the ground, that it is only 
a reaſonable regulation (a). But a bye law, in general 


terms, © that no one ſhall put ſheep on the common, or 
* that no one ſhall put his beaſts, called ſteers, upon the 


common, if they be more than a year old,” has been held 
bad, becauſe it entirely takes away a right (5). 

(a) 1 Rol. Abr. 365, 366. Cro. Car. 497. 

(6) 1 Anderſ. 234. 1 Leon. 290. 3 Leon. 265, Daliſ. 95, 103. 
By 
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By the cuſtom of the city of London, every freeman 
following the profeſſion of a ſurgeon, within the city, had 
a right to take apprentices of the age of fourteen years, or 


upwards, for the ſpace of feven yeats ; and fuch apprentices 


were accuſtomed to be admitted and bound, in the preſence 
or with the conſent of the maſter and wardens of the com- 
pany of ſurgeons, or ſome of them. 


THE company made a bye-la w, That no member of 


the company ſhould take into his ſervice any perſon, as his 
apprentice, to be inſtructed in the art or ſcience of ſurgery, 
for. any ſhorter time than ſeven years; which perſou 
ſhould underſtand the Latin tongue, his ability in which 
ſhould, before he ſhould be bound, be tried by the gover- 
nors, or one of them; and that every freeman of the com- 
pany, or foreign brother, ſhould, within one month next 
after his entertainment of any perſon, in order to being his 
apprentice, preſent ſuch perſon before the governors, or 
two of them, at a court to be by them held; and there 
bind ſuch perſon to him before the faid governors, by in- 
denture, on pain of forfeiting zl. and that the clerk of the 
company ſhould not bind any perſom who had not been ſo 
preſented and examined, on pain of forſeiting 2ol. and be- 
ing liable to be removed from his office; and that no ap- 
prentice ſhould be turned over from one maſter to another, 
but at a court, in the preſence of the maſter and war- 
dens, or one of them,” 

Txt court held this bye law to be ſo manifeſtly good, 
that there was no occaſion to hear an argument in its fa- 
vour (a). 


By a bye law of the city of Durham, made for the pur- 


poſe of preventing perſons from being made free, who had 


(a) Rex. v. the maſter, &c. of the company of ſurgeons, London. 
2 Bur, 892, 897. 
not 
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not a title or right to the freedom of the city and borough of 
Framwelgate, which is under the ſame government as the 
city, it was ordained, © That the mayor, one or more al- 
derman or aldermen of the city, and the wardens and 
ſtewards of the ſeveral reſpeCtive companies for the time 
being, ſhould, from thenceforth, meet at the guildhall at 
four ſtated times in every year; and that every perſon, 
who ſhould thereafter be a candidate for admiſſion to the 
freedom of the city and borough, ſhould be then and there 
called, at three of the ſaid ſeveral meetings, before ſuch his 
admittance to be a freeman, and ſhould be approved by the 
mayor, and one or more alderman or aldermen, and the 
wardens and ſtewards, of the company or fraternity, of 
which he was to be admitted a freeman, or by the majority 
of ſuch perfons compoſing the meeting,” : 

AT the ſame time another bye law was made, impoling 
a penalty of zol. on any warden, ſteward, or other freeman, 
who ſhould confer the freedom of the city, or of any com- 
pany therein, contrary to the firſt bye law: and a third, 
impoſing a like penalty on any mayor who ſhould ſwear 
any perfon who bad not actually ſerved ſeven years as an 
apprentice with a freeman of any of the ſaid companies, or 
who ſhould not be juſtly intitled to his freedom by ancient 
uſage and cuſtom. 

THESE bye laws were held to be good, on the princi- 
ple, that they were not againſt any law of the land; that 
they did not impoſe any reſtraint on trade, but introduced 
a reaſonable regulation, well calculated to prevent perſons 
from being unduly made free, who were not intitled by 
birthright, ſervice, or purchaſe, by providing a method 
for previouſly examining» into the rights of the candi- 
dates (a). 


(a) Green v. mayor of Durham, 1 Bur. 127, 133. 


A BYE 
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A BYE LAW, that a common councilman, where the 
place of common councilman is for life, ſhall not volun- 
tarily reſign, has been held good {a). 

Or all the bye laws, which have been the ſubject of dif- 
cuſſion in the courts of Weſtminſter Hall, thoſe which af- 
fect trade make the moſt conſpicuous figure, and ſuch a 
jealouſy of every thing that ſeems to have the leaſt ten- 
dency to infringe on the freedom of it, prevails on all oc- 
caſions, that objeCtions are frequently taken to bye laws, 


as tending to grain trade, which have not the leaſt rela- 


tion to it. 
Ar common law, any man might exerciſe any trade or 
profeſſion he pleaſed, without limitation or controul: and 


there are a number of ſtatutes in the early part of our hiſ- 


tory, made in protection of that general liberty. 
By the 3oth chapter of Magna Charta, © free liberty of 
coming in, going out, and continuing in England, and of 


buying and ſelling without any manner of evil tolts, ac- 


cording to the old and rightful cuſtoms, except in time of 
war,” is given to all merchants, except to thoſe that were 
formerly prohibited: and if the country, from which they 


come, be at war with this country, they are to be attached, 


without harm to their body or goods, till it be known how 
the merchants of this country are treated in theirs, on 
which their treatment here is to depend. 


By g Ed. z, c. 1, it is enacted, that all merchants, 


ſtrangers, or - denizens, ſhall have full liberty to buy and 
ſell the ſeveral articles there enumerated, and, in general, 


every thing vendible, to perſons of every deſcription, with- 


out hindrance from any perſon whatever, in any city, 
borough, town, ſea-port, fair, market, or elſewhere, within 
franchiſe or without, except enemies to the King or realm. 


| (a) Lutw, 404, 5. 
Axn, 
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- AnD, if within any franchiſe, any one ſhall complain to 
the mayor or other officer, having rule within ſuch fran- 
chiſe, and ſuch mayor or other officer ſhall refuſe wi 
and be thereof attainted, the franchiſe (hall be forfeited ; and 

the officer and the diſturber ſhall be bound to reſtore 
double damages to the party grieved:—if ſuch diſturbance 


be in a place where there is no franchiſe, then the lord, or 


his bailiff or conſtable being preſent ſhalt do right, or being 
attainted of refuſal, ſhalt forfeit double damages to the party 
plaintiff: —and, in both caſes, the diſturbers ſhal] have one 
year's impriſonment, and, nevertheleſs, be I at the 


King's will. 
"I is declared, by the ſame ſtatute, that theſe proviſions 


' ſhall hold good, notwithſtanding charters of franchiſe 


granted to any city, borough, town, port of the ſea, or 
other places within the realm, and notwithſtanding uſage 
or cuſtom, or any judgment given on ſuch charters, 
uſages; or cuſtoms, which are all declared to be of no 
effect, ſo far as they are in oppoſition to this ſtatute, 

By 14 Ed. z, c. 2, in confirmation of the great charter, 
the King, at the requeſt of the prelates, earls, barons, and 
commons, grants for himſelf, his heirs und ſucceſfors, that 
all merchants denizens and foreigners, except enemies, 


might, without let, ſafely come into England with their 
goods and merchandizes, and ſafely tarry and ſafely return, 


paying the cuſtoms, ſubſidies, and other profits reaſonably 
due; ſo always, that franchiſes and free cuſtoms reaſonably 
granted, by the King and his anceftors, to the city of Lon- 
don, and other cities, boroughs, and yo. ſheuld be to 
them ſaved. 

By 25 Ed. z, ſt. 4, c. 2, that of the 9 Ed. 3, is repeated 
and enforced, and it is provided in terms more particularly 


guarded, that every merchant or other, as well alien as de- 
nizen,; 
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nizen, of what condition ſoever he be, who ſhall bring 


wine, &c to the city of London, or other cities, boroughs, 
towns, or ſea ports, may freely, and without challerige or 
impeachment of any, ſell in groſs or retail, or by parcels at 
his will, to all manner of people that will buy the ſame, 
notwithſtanding any franchiſes, grants, or cuſtoms uſed, or 
other thing done to the contrary.— And the reaſon given 

for this ordinance, by the legiſlature, is, that ſuch uſages 


and franchiſes are contrary to the common good of the 
King and his people. 

By 37 Ed. 3, c. 5, complaint is made of the miſchiefs 
which had ariſen from merchants purchaſing various kinds 
of goods, while the market was full, and afterwards ſelling 
at high prices; to remedy which, it is enacted, that no 
merchant ſhall deal in more than one commodity.—By 
c. 6. the ſame reſtraint is impoſed on handicraft trades : 
but the very next year, that part which relates to mer- 
chants is repealed (a), and full liberty given them to deal in 
what merchandize they pleaſe. 

Taz ſtatute of 2 R. 2, e. 1, after reciting the 9 Ed. 3. 
and 25 Ed. 3, before mentioned, and complaining, that, 
notwithſtanding theſe ſtatutes, merchants ſtrangers and 
others, were greviouſly oppreſſed by the citizens and bur- 
geſſes of different cities and boroughs, gives free liberty to 
merchants aliens and denizens, to buy and ſell in groſs and 
by retail, as well in the city of London, as in all cities, 8 
boroughs, ports of the ſea, fairs, markets and other places 
within the realm, certain articles enumerated (4), and other 
ſuch ſmall wares ;——but it orders, © that all manner of 


(a) 38 Ed. 3, c. 2. 
(5) Corn, fleſh, fiſh, and all manner of other vifuals, and alſo all 
manner of ſpiceries, fruit, fur, and all manner of ſmall wares, as flx, * 
gold wire, or ſilver wire, coverchiefs, and other ſuch ſmall ware. 


wines, 
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wines, as well beet as other, ſhall be ſold by-ſuch FER 
gers only in groſs, and not by retail, in cities, boroughs, 
and other towns franchiſed ;”” and confines the liberty of 


* felling them by retail to the inhabitants and freemen. 


Wirtr reſpect to ſuch articles as the ſtatute deſcribes, 
under the denomination of great wares (a), it gives full 
liberty to every perſon, as well alien as denizen, to ſell them 
in groſs, as well in the city of London, as in other cities, 
boroughs, ports of the ſea, towns, fairs, markets, and elſe- 
where through the realm, within franchiſe and without; 
but confines the liberty of ſelling them by retail to the in- 
habitants and freemen :—merchants {ſtrangers or denizens, 
however, are permitted to buy and ſel] their wools, woolfels, 
wares, cloths, iron and other merchandizes, at fairs and 
markets in the country, in 1 or by retaih as they might 
have done before. 

Tus ſtatute 11 R. 2, c. 7, recites at full length the g and 
25 Ed. 3, confirms them in every particular, and in gene- 
ral terms declares void, and repeals all ON in any te- 
ſpect contrary to theſe two. 

Tux ſtatute. 16 R. 2, c. 1, recites the 1 25 Ed. 3, and 
11 R. 2, and then premiſing, © that theſe ſtatutes, if they 
ſhould be fully holden and executed, would extend to the 
great hindrance and damage, as well of the city of Lon- 
don, as of other cities, boroughs, and towns, within the 
realm,” ordains « that no merchant ſtranger alien ſhall 
fell or buy, or merchandiſe within the realm with another 


ſtranger merchant alien, to ſell again, and that no- ſtranger 


merchant alien ſhall ſell to retail within the realm, nor ſhall 


put to ſale any manner of wares or merchandiſes, except 


(a) Cloth of gold and filyer, ſilk, ſendal, napery, linen cloth, can- 
vas, and other ſuch great wares, and alſo all manner of other great 
merchandiſes, not above expreſſed, whatſoever they be. | 
livings 
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1 and victuali, and alſo, that aliens ſhall Gll 1 * 
whole veſſels, and ſpicery by whole veſſels and — AT, 


no other manner; and that no manner of ſpicery, after it 


{hall be brought into the realm, ſhall be carried out of it by 


alien or denizen, on pain of forfeiture of the ſame.” But 


this part, . prohibiting the exportation of ſpicery once 
brought into the realm on pain of forteiturs, 1 is MIN by 
ſt. 3 C. 1, c. 444 27. 

By 3 H. 7, c. 9, a bye law of the city 8 « that 
no freeman ſhall ſel] his waxes at a fair or market out of the 
city,” was annulled ; and by 12 H. 7, c. 6, a bye law of 
the merchant adventurers of London, © that none ſhould 


fell or buy In the dominjons of the * *. N 


was alſo annulled (a). 

W1TH reſpect to handieraſt trades, every man, — 
to the 37 Ed. 3, c. 6, might have exerciſed whatever trade 
he pleaſed, and as many trades as he pleaſed, in any part of 
the kingdom, except in thoſe corgorate towns where there 
was an immemorial cuſam impoſing ſome particular re- 
ſtraint (6): en by that ſtatute a man . 

| 12 


(a) Vid. 1 Rol. Abr. 363. 99 65 

(5) The only judicial opinion 3 
trade at common law, is hat of Dodridge, J. and Sir James Ley, C. J. of 
whom the former ſaid, he was not of opinion that all trades might be 
equally uſed, by any body, at common law, and that any one might 
uſe what and as many trades as he pleaſed; for that God, at the origi- 
nal creation of man, had ordained one man to one trade and another to 
another; that, accordingly, nature had diſpoſed. men to one trade more 
than to another; and that no civil. republic. could ſubſiſt without diſ- 
tinction of trades : the chief juſtice aid; that, though at common law, a 
man was not bound to uſe one trade more than another, yet there was a 
diſtindtion of trades, and a man could not uſe two; and of this he men- 
tioned a notable record in the time of H. 4, when Gaſcoigne was chiefjuſ- 
tice of the King's Bench ; a vintner, who had uſed to ſell wine, and alſo to 
Vor. II. = give 
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| Sn ene particular trade, yet, till the 5 El. 
©. 4, he might, without any preliminary ſervice in the na- 
ture of an apprenticeſhip, have practiſed any trade in 
any part of the kingdom, under the fame exception.—The 
judges, on many occaſions, obſerve, that unſkilfulneſs in 
the trade which he pretends to practiſe, is a ſufficient 
' puniſhment to the tradeſman, becauſe upon his ſkill de- 
pends the extent of his employment (a); and where any 
man, who employs the tradeſman, receives any damage. 
from the unſkilful manner in which the work is exe- 
cuted, the common law has provided a remedy by Ac 
tion (6b), , | 

By 5 El. c. 4. ſ. 31, n 0 « that after the firſt 
day of May, then next coming, it ſhould not be lawful to 
any perſon or perſons, other than ſuch as then lawfully 
uſed or exerciſed any art, myſtery, or manual occupation, 
to ſet up, occupy, uſe, or exerciſe any craft, myſtery, or 
occupation, then uſed or occupied, within the realm of 
England or Wales; except he ſhould have been brought up 
therein ſeven years, at leaſt, as an apprentice, in confor- 
mity to the proviſions of former ſections of the ſtatute; 
nor to ſet any perſon to work in ſuch myſtery, art, or oc- 
cupation, being not a workman at that day, except he 
ſhould have been apprentice as aforeſaid ; or elſe, having 
ſerved as an apprentice as aforeſaid, he ſhould or would 
become a n or be hired by the year; on pain 


F . . ²:mũ alk cue co 
fined : He conſulted with other vintners, and told them, that if they 
would give 51. to Gaſcoigne all would be well; and he collected 3. 
among them to give to Gaſcoigne, who having intelligence of it, cauſed 
kim to be indicted of that alſo, and be was fined. a Rol. Rep. 393. 


() Vid. 2 Bulft, 197. (5) Vid. 1 Saund, 313. 


that 
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that every perſon doing the contrary ſhould forfeit for 
every default, forty ſhillings for every month.” 

By ſ. 40, it was provided, © that nothing in this " 
ſhould be prejudicial or hurtful to the cities of London and 
Norwich, or to the lawful liberties, uſages, cuſtoms, or 
privileges of the ſame cities, for or concerning the having 
or taking of any apprentice or apprentices ; but that the 
citizens and freemen of the ſame cities ſhould and might 
take, have and retain apprentices there, in ſuch manner and 
form as they A gow done before the making 
of this ſtatute,” 

As previous to this ſtatute, a man might have exerciſed 
any trade he pleaſed, in any part of the kingdom where 
there was no cu/tom of excluſion, ſo, fince the ſtatute, a man 
who has any where ſerved an apprenticeſhip to any trade, 
may exerciſe that trade in any corporate town where 
there is no excluſive cuſtom, without being free of that 
town ; and a bye law to the contrary is void (a). , 

Or bye laws which affect trade, a diſtinction runs 
through all the books between thoſe which impoſe a re- 
ſtraint on it, and thoſe which introduce a reaſonable regu» 
lation of it z thoſe which are decided to be of the firſt kind, 
are uniformly held to be void, and thoſe of the latter to be 
good] bat it is not always eaſy to agree with the courts in 
their deciſions, as to what ſhall be conſidered a reſtraint, 
and what only a reaſonable regulation of trade. 

Or thoſe bye laws which are in reſtraint of trade, ſome 
affect the conduR of the members of the corporation, and 
others the general liberty of the ſubject. Thoſe of both 
kinds are void. 

THe corporntion of merchant taylors made a bye law, 
that every merchant taylor, member of the company, 


(n Co. 54 2, Lutw. 364. 
SSI 7. who 
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who, Gould. not put out onerhalf of all ſuch gloths as he 


| ſhould put forth, to be rowed, ſhorn, and dreſſed, to /ome 
' brother of the company, ſhould forfeit to tha uſg of the 


ppor of the company, for every cloth put Gorth 10. be 
dreſſed contrary to the meaning of this bye law, the ſum 
of 10s. to be levied, by the maſter and wardens, by diftreſs 
or otherwiſe, without favour or excuſe (a). This bye 
law was held void, on. account of the many pernicious 

it „ pdt toi introduce: if the company had a power, 
by. a bye law, to order the bali of che cloths to be given to 
the brothers of the company to be dreſſed, ſo they might 
order the whole which would reduce the ſubjects to, this 
extremity, that on the one „ thoſe of the company 
who had cloths to dreſs, could have none dreſſed but at the 
pleaſure of the clthworkers of the company, at their o] 


time and at their own price ; and on the other hand, that 


other clothworkers, not of the company, could have hardly 


any work at all, and would, of conſequence, become a 
burthen to the public: that enhancing the price was a per- 


nicious conſe uence of ſuch a bye law of the firſt magni- 


tude ; for that he w who has the ſole privilege of vending or 
zahl during any particular commodity, may, by raiſing 
price, produce a ſcarcity whenever he pleaſed; it alſo 
prevented the | work from being ſo well executed, as it pre- 
vented! competition (3). 
in "Tux cc company of ſilk throwſters made a bye law, a that 
no man who was not an aſſiſtant of the company ſhoyld 
keep more than one hundred and fixty ſpindles, and that 


an tant Would not keep more than two hundred and 


forty.— This bye law ſeems open to the ſame kind of 
objeRiqns as the laſt; and accordingly it + yas objec, 


**.) Kbore, 577. 1 Kal. Abr. 364. 
(5) Moore, 580, 552. 4 45 
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that it was itt reſttaint df trade, the ſpindles being the ſub⸗ 

ſtantiat ĩmplemdntꝭ uf work ? that it was as dppreſſve as 

i law would be which ſhould reſtrain a man from ſelling 
| beyond a certain quantity of cloth within the year: it was 
anſwered, that convenierte was à matter of fact which'des 
pended 6ff evidence; that this was'rathter a proper difriz 
bution of trade, than a reſtraint of it; for that by ſuch i 
fegulation every man would have fome employment, and 
nothing. was reſtrained but the monopoly; that it was 
as reaſonable a regulation as the limitation of the number 
of apprentices, which had been held good. —And the court 
is reported to have obſerved, but with what reaſon is hot 
very clear, that manuſactures differed from other trades, 
for that here all muſt have ne to do, c your 
would be left to ſtarve”? (a). 

Tu common council of London made a ds law- for 
the regulation, as it was pretended, of the companies of 
bricklayers and plaiſterers, the purport of which was; 
© that the bricklayers ſhould not plaiſter a partition wall of 
brick, on a chimney piece, with lime and hair, but that 
with lime and ſand they might, on the grouhid-that plaiſ 
tering with lime and hair belonged only to theplaiſterers.'1 
It was contended, on behalf of the bricklayers A xyfers, 
that this bye law was void, becauſe i belonged to their 
trade, as well as to that of the plaifterers; to plaifter-with 
lime and hair: in anſwer th tis, it was” faib, that-it-U7@ 
not appear, by any thing before*the court, to. which of 
the two. trades this belbnged z that therefore, it ay to bo 
preſumed, there had been 4 diſpute between the two com. 
panies, which the comibn cbuncih- who Nad '& rights 
determine, had decided ; and , that, therefore, the court 
was bound by their determination ; | 3 and chat the” Nr 


(a) 2 Keb, 310. 1 Lev. 229) cited Com. Du. Byb 1265 U. $1 
K 3 was 
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FFV 
was not in "reſtraint, but in regulation of trade. Several 


inſtanees of ſimilar bye laws having been held good, were 


alſo cited ; © that coblers ſhould not mount boots nor 


make 8 which belonged to ſhoemakers 3” © that 
archers ſhould not make bows, nor bowyers make arrows,;” 


awd, © that hrown hakers oed nos bake white bra. nor 


- white bakers, brown” (a). 


A BYE Law of a City or town, that no freeman ſhoud 
take the ſon of a ſtranger as an apprentice, or employ as a 
journeyman any man not free,” has been held void, as 
tending to raiſe a monopoly, and confine the trade to ſuch 
as have been born or educated in a particular place, which 
is a conſpiracy againſt the general intereſts of the coun- 
try (5). 

A BYE LAW of a borough, tc that no perſon inhabiting 
ant of the borough, or not free of it, ſhall expoſe goods to 
fale in any market within the borough, except victuals on 
market days, is void for a ſimilar reaſon (c). 

Tux taylors and clothworkers of Ipſwich were incor- 
porated by King James the firſt, with expreſs power to 
make reaſonable bye laws, according to their diſcretion, 
for the good rule and government of the company : they 


made a bye law, “that no perſon exerciſing any of theſe 


trades, within the town of Ipſwich, ſhould keep any ſhop 
or chamber, or exerciſe the ſaid faculties,. or either of them, 
or take an apprentice or journeyman, till he had preſented 
himſelf to the maſter and. wardens of the ſaid ſociety, for 
the time being, or ſome three of them, and ſhould prove 
that he had ſerved ſeven years at the leaſt as an apprentice, 
and before he ſhould be admitted by them to be a ſufficient 


(a) 2 Rol. Rep, 391, 2, cited Com. Dig. Bye Law, b. * 


(b) Vid, Moore, 411, n. 562. Carter, 118. 


(c) Parry v. Berry, Com. Rep. 269. | 
workman. 
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workman. —It was held, © that this being a reſtraint bo- 
yond what the ſtatute of Elizabeth impoſed, was againſt 
law, and that, therefore, as the ſtatute had not reſtrained. 
him who had ſerved as an apprentice for ſeven years from 
exerciſing the trade of a taylor, the bye law could not pro- | 
hibit him from exerciſing his trade, till he had preſented 
himſelf before the company, or till they allowed him to be 
a workman, for that theſe were againſt the liberty and free- 
dom of the ſubject, and enabled the old and rich of the 
ſame trade to oppreſs the young tradeſmen, by delay os the. 
extortion of money (a). 

QUEEN. Elizabeth made a corporation, by the name of 
Guardians and Fellowſhip of the Weavers of Newbury, 
and gave them power to make laws conſonant to reaſon, 
and not contrary to the laws and ſtatutes of the kingdom, 
and by the ſame letters patents, ordained for herſelf, her 
heirs and ſucceſſors, that none ſhould exerciſe the trade of 
weaving within the town, unleſs he were firſt admitted 
thereto by the guardians and fellowſhip of weavers; they 
afterwards made a bye law, © that no perſon ſhould uſe the 
art of weaving within the ſaid town, unleſs he had been an 
apprentice to the art within the town, and had uſed it 
there by the ſpace of five years before the making of the 
bye law, or were admitted by the guardians and fellowſhip, 
on the pain of 20s, per month; an action of debt having 
been brought for the recovery af a penalty under this bye 
law, judgment was given againſt the plaintiffs for groſs 
faults, as Hobart tells us, in the declaration: but he adds, 
that the worſt fault was in the law itſelf, becauſe it had a 
tendency to exclude even apprentices brought up within 
the town itſelf, after the making of the law.—And the queſ- 
tion principally intended. to be agitated in this caſe was, 

(a) Cas of the taylors of Iphwich, 1x Co. 33. 
K 4 « whether 


THE LAW 
« whether à new corporation, having no power by pre- 
ſeription to exclude others, can make a law to exclude all 
perſons from uſing an art or trade within their town, to 
which they were not apprentices within the ame town, 
though they may have ſerved an apprenticeſhip to it elſe- 
where. Hobart obſerves, that the queſtion is between 
the particular privileges of towns and the general liberties 


of the people, a queſtion which well merited a determina- 


tion, as it concerned the trading intereſts of the whole 


realm. This point, however, not being neceſſary for the 


determination of the caſe before the court, was not agitated 
on the bench. But Hobart gives his own opinion clearly 
againſt the exclufive privilege, and Rolle cites this Wen 
as law (a). | f 
Tus a of Milton and Graveſend vreſeribed | 
to have the paſſage by water from thence to London, and: 
to make bye laws for the regulation of that paſſage. —They 
were- incorporated in the tenth year of Elizabeth, by the 
name of Portreve, Jurats, and Inhabitants of Milton 


and Graveſend, with power to the portreve, jurats, and 
twelve of the inhabitants to make bye laws for the regulation 


of the ferry; they had been accuſtomed to provide water- 
men, ſteerſmen, and rowers, and a barge, and uſed to take 
of every - perſon, for himſelf and fardel, ad. and when the 
fare at this rate amounted to 48. were accuſtomed to ſail.— 
Many watermen, however, had ſo far infringed this privi- 
lege as to ply and take in poor paſſengers before the barge 
was furniſhed with the proper number; the conſequence of 
which was, that the barge was often obliged to wait longer 
to have its number completed than otherwiſe, it would have 
done, and thoſe who went in it were delayed of their * 


(a) Norrie V. . Hob, 210. 8 and Gould. 4. 6. 
x Rol. Rep. 4, 5, cited 3 Salk. 76, 1 Rol. Abr. 364. 
: : þ DNF ſage; 
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ſage; to remedy this inconvenience, and to aſſert the pri- 
vilege of the barge, the portreve, jurats, and twelve of 
the inhabitants, made-a bye law, © that if the owner of 
the tilt boat, or any other waterman, ſhoufd receive any 
paſſenger who ſhould'be willing to go with the barge, be- 


fore the · latter ſhould have completed its number, he ſhould 


2 ec. 2d. n 
taken. 5 ot . 

To this bye law it was 's objected, that it abridged the 
liberty of other watermen not employed in the barge, and 
their power of earning their bread ; and that the paſſenger' 
who might wiſh to procure a ſpeedier conveyance was alſo 
injured, for that, by waiting till the number in the barge 
was complete, he might loſe the tide, unleſs to fave it he 
would pay an extraordinary price: and for theſe reaſons 
the law'was held to be void (a). | : 

In many corporations there are many cuſtoms which 
have the force of law, and on which bye laws are ſome- 
times founded, and ſupported as good, which without ſuch 
foundation would be void; and on this principle depend - 
ſome diſtinctions mentioned in the books, with reſpect to 
the force and validity of ſome particular bye laws, which 
are good in London, but void in other places.—London is 
the moſt ancient corporation in the kingdom, and, having 
from the remoteſt times been conſidered of great im- 
portance, a greater number of cuſtoms have imperceptibly 
crept in, and from long acquieſcence been conſidered as ob- 
ligatory there, than in any other corporation in the king- 
dom :—many of theſe cuſtoms are againſt the general free- 
dom of trade allowed by the common law; but becauſe ' 
they have prevailed from time immemorial, a bye law 


(a) Brownl. and Gould. pt. 2, 177, et vid. Str. 466, 9. 
founded 
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to make bye laws, and are not explanatory of a particular 


138 THE LAW | x 

founded on any of them is held to be good, which in any 
other corporation, not having a ſimilar cuſtom, wauld be 
void: but if any other corporation have a ſimilar cuſtom, 
an which a bye law may be founded, the latter will be 


equally binding in ſuch a corporation as in London; for 


the intrinſic power of making bye laws. is the ſame, and of 
the ſame extent in all corporations conſtituted fax purpoſes 
of the ſame kind. —Thus the cuſtom of foreign bought and 
Jſareign ſold; (by which a man not free of a city or town 
is reſtrained. from buying or ſelling goods to other forcigners, 
within the city or town, under the penalty of forfeiture of 
the goods,” has been held good in the city of Vork and 
the city of Lincoln (a), though a bye law to the me effect 
would be void (5). me 

Fxx true diſtinction, therefore, ſeems to be this, that 
when there is an antecedent cuſtom in London, on which 
a bye. law there is founded, and which is nat in another 
place; then a bye law will be good in London, which, in 


another place, will not be good: but when bye laws in 


London are founded only on their general power by cuſtom 


cuſtom, or auxiliary to one on which they are founded; 
then ſuch bye laws can bind the ſubjects. there in no other 
manner, nor in any higher degree than the ſame bye laws | 
would bind them in any ather corporation (c). 

IT is on this principle that we are to explain the ſeeming. 
inconſiſtency between the caſe of the taylors of Ipſwich 
and that of the weavers of Newbury, and others of a ſimilar 


' Kind on the one hand, and that of Wagoner, and others of 


the ſame deſcription on the other. The caſc of Wen 
was thus: — 

(a) Dyer, 279, pl. 10. 2 Rol. Abr. 202, 

(5) Vid. ante, p. 110. (c) Skinner, 378, arguerndo. 5 
Ax 
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Ax habeas corpus was directed to the mayor, aldermen, | 


and ſheriffs of London, commanding them to bring up the 
body of Wagoner, who had been arreſted in London, 
and remained in their cuſtody, with the cauſe of * arreſt 
and detainer. 

THEY returned the god cuſtom, by which the com- 
mon council uſed to make laws for the remedy of defects 
of ancient cuſtoms, and of the inconveniencies proceeding 
from things newly ariſing within the city ; then, that by 
virtue of this power, they had made a bye law, by which, 
aſter reciting by way of preamble, * that, by the ancient 
charters, c/loms, franchiſes, and liberties of the city of 
London, confirmed by ſundry acts of parliament, no per- 
ſon, not being free of the city of London, might or ought 


to ſel] or put to ſale any wares or merchandizes within tha 


Gid city, or the liberties of the ſame, by retail, or keep 
any open or inward ſhop, or other inward place or room 
for ſhew, ſale, or putting to ſale of any wares or merchan- 
dizes,. or for uſe of any art, occupation, myſtery, or han- 
dicraft within the fame ;” then reciting the confirmation 
of their cuſtoms by Edward the third, and ſeveral bye laws 
which they had made at ſeveral different times, for en- 
. forcing the obſervance of this particular cuſtom, and © that,” 
notwithſtanding theſe, © ſeveral ftrangers to the liberty of 
the city, not regarding the ſaid ancient charters, franchiſes, 
cuſtoms, or liberties of the ſaid city, and acts and ordinances 
theretofore made according to the ſame," but wholly in- 
tending their private profit, had of late years deviſed and 
practiſed, by all ſiniſter and ſubtle means, how to defraud 
the ſaid charters, liberties, cuſtoms, good orders, and or- 
dinances, and to that end, did inwardly, in private and 


ſecret places, uſually and ordinarily ſhew, ſell, and put to 


ſale their wares and merchandires, and uſe arts, trades, 
occupations, 


* 
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occupations, myſteries, and handicrafts within the faid 
city and liberties of the ſame, to the great detriment ahd 
hurt of the freemen of the ſaid city, who paid lot and ſcot, 
| bore offices, and underwent other charges, which ſtrangers 
and others not free were not chargeable withal, nor. wodlld 
perform ;*? it was enacted, © that no perſon whatever, not 
being free of the city of London, ſhould, at any time there- 
after, either directly or indirectly, by himſelf, or by any 
other, ſhew, ſell, or put to ſale, any wares or merchan- 
dizes by retail, within the ſaid city, or the liberties or ſub- 
urbs of the ſame, under the penalty of 51. for every time 
that ſuch perſon ſhould ſhew, ſell, or put to ſale any wares 
or merchandizes by retail within the ſaid city, liberties, or 
ſuburbs ;” and further, © that no perſon whatever, not 
being free of the city of London, ſhould directly or indi- 
realy, by himſelf or any other, keep any ſhop or open 
place whatever, inward or outward, for ſhew or putting to 
fale of any wares or merchandizes whatever by way of 
retail, or uſe any art, trade, occupation, myſtery, or 
handicraft whatever, within the city or ſuburbs, under a a 
like penalty of 51. for every offence.” 

Tux return afterwards ſtated, that James Wagoner, 
not being a freeman of the city, uſed the manual occupation 
of a tallow chandler, againſt the true intent of the 
bye law; and aſſigned this as the cauſe of his arreſt and 
detention. 

THe court reſolved, that the cuſtom ſet forth, on the 
whole matter diſcloſed in the return, was good ; and that 
the bye law founded on it, as alleged in the return, was 
alſo good; and a diſtinction was made between ſuch a cu//om 
within a city or borough, and a charter granted to either 
of them to the ſame effect; that the cuſtom was good, but 

the grant void; and that therefore no corporation, within. 
time 
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time of memory, could have ſuch a privilege; but by act 
of parliament (a). 

4 gur the court took adviſement,” fays Lord Coke, 
uv one part of the return, by which it was averred, that 
James Wagoner uſed the manual occupation of a tallow | 
chandler, and did not ſhew. that he ſold any candles; for 
that if he made them for his on uſe, without ſelling for 
gain, he might well do it, as every one may bake or brew 
for his own uſe, without ſelling bread or beer:” but Lord 
Coke gives his own opinion in theſe terms: *it ſeems im- 
plied by the ſaid averment, that it is his trade by which he 
lives, and not merely that he makes candles for his own 
uſe; for it is not properly ſaid, that one uſes a manual _ 
pation, when he makes no. more than for himſelf, as he 
who brews or bakes for his own uſe, cannot be properly 
ſaid to uſe the manual occupation of a brewer or baker” (4). 
It appears, however, by the report of the ſame caſe iu 
another book, that the objection prevailed, and that Wa- 
goner was diſcharged (c). | 

A cvsTOM in London, © that no e ſhall i inter- 
meddle, in London or Southwark, with the trade of the 
company of weavers in London, the company being a cor- 
poration by preſcription,” has been held good; but it has 
allo been held, that it is no infringement of this cuſtom, 
that a ſtranger ſhould buy ſilk or linen yarn, or wool, and 
carry it to the country, and weave it, and then come back 
to London and ſell the cloth (d). | 

A BYE LAw founded on a cuſtom of this kind, muſt be 
confined ſtrictly within the limits of the cuſtom, both with 
reſpect to the place of juriſdiction and the object 1 the 

law. 1 

(a) Caſe of the city of London, 8 Co. 121, b. 125, 2. 

(b) Id. 129, a. (c) 2 Brownl. 284. 
(4) Corporation of weavers in London v. Brown, 1 Cro. 803. 
| Tus, 
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Tuvs, where it was ſtated, © that, within the city of 


Exeter, there was, from time immemorial, a company of 
cordwainers, incorporated by the name of Maſter, War- 
dens, Aſſiſtants, and Commonalty of Cordwainers of the 
city of Exeter, and that the ſaid maſter, wardens, and 


aſſiſtants, had uſed for all the faid time to make bye laws 
for the government and profit of the ſaid company, and to 


impoſe reaſonable fines on the breakers thereof; and fur- 


ther, that the maſter, wardens, and aſſiſtants had or- 
dained, that no perſon, burgeſs or foreigner, not being 4 


brother of the ſaid ſociety, ſhould make, fell, or offer to 
ſale, or procure to be fold within the city of Exeter, or 


the county or liberty thereof, any boots, &. or any other 


wares belonging to the ſaid art: this bye law was held to 
be beyond the cuſtom, becauſe the latter was confined to 
the city, but the former extended to the county and liber- 
ty :—the cuſtom was only, that the maſter, wardens, and 
aſſiſtants had uſed to make bye laws for the govern- 
ment and profit of the ſaid ſociety ; but the bye law was, 
that none ſhould make any boots, &c, which was more 
than a regulation for the government and profit of the 
ſociety, as it reſtrained a man from making boots or ſhoes 
for his own private uſe, 

AGAIN, the bye law extended beyond their own art, for 
it ordained, that none ſhould do any thing pertaining to 
the art of ſhoemakers but there were many things per- 
taining to that art, for every thing pertained to it, which 
of neceflity muſt be uſed as auxiliary to it, and without 
which it could not be uſed; as leather, which muſt be made 
by the tanner, laſts by the laſtmaker, &c. (a). 

Tuis laſt objection, however, ſeems not to be well 
founded, as the meaning of the bye law was clearly, that 
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no man ſhould exerciſe any part of that buſineſs which a 
ſhoemaker muſt neceſſarily do for himſelf. | a ; 
reren 
againſt Goodwin, which was an action of debt to recover 
the penalty of a bye law, the plaintiffs ſet forth two 
cuſtoms, and two bye laws founded on thoſe cuſtoms.— 
The firſt cuſtom was, that no ſtranger artificer, who 
was not. free of the ſaid borough, ſhould uſe any art, 
myſtery, or occupation within the fame ; the ſecond cuſ- 
tom was, that the bail and commonalty, before the 
11th of Charles the firſt, and, after that time, by a charter 
from that King, the mayor and commonalty uſed to 
make reaſonable ordinances and bye laws about tradef- 
men and artificers, and impoſe reaſonable fines on of- 
fenders,” 
Tus firſt bye law was, © that no foreigner who ſhould 


de commoraht in the borough of Calcheſter, or liberties 


thereof, ſhould, directly or indirectly, take into his houfe 


to uſe any art, trade, myſtery, or occupation, any jour- 
neyman, apprentice, or poor boy, but what ſhould be 


reſident in the town or liberties thereof, and diſpoſed by 


the mayor and commonalty, or common council, under 
the forfeiture of 5s. per day for a boy, and gl. for an 
apprentice,” 

Tus ſecond bye bw was, © that ue eigem Med ar 
any time, directly or indirectly, open his ſhop, of fet up 
his trade, within the faid borough, or liberties thereof, till 
he ſhould have compounded with the town for his —_— 
on the forfeiture of 5s. per day” (a). 

Wirn reſpect to the ſecond * the whole court 
agreed that it gave no further power than what was inci- 
dent to every corporation without a cuſtom : but two of 


(a) Carter, 68. 
the 


2 


—. 
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cuſtom: their reaſons, however, as given in the report of 


. „„ 
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firſt bye law goes beyond it; that the cuſtom limited the 
reſtraint to the borough, but that the bye law extended to 
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the judges, Archer and Brown, held, that the firſt was a bad 


the caſe (a), are not very ſatisfactory: they admit the diſ- 
tinction between ſuch a reſtraint. by immemorial cuſtom, 
in a corporation by preſcription, and by a bye law without 
a cuſtom to ſupport it; they admit, that, in the former caſe, 
the public exerciſe of a trade, within a corporation, might 
be reſtrained as to foreigners (5) ; and they admit, that.in 
the caſe before them, the cuſtom was immemorial, and in 
a corporation by preſcription : but they make a frivolous 
diſtinction between the words © trade” and © myſtery,” - 
and ſay, that in the caſe before them, the cuſtom, being laid 
againſt uſing any myſtery in the corporation, was not good, 
and yet they agree, that had the word my/tery been joined 
with the word trade, and named the trade, it would have 
been good. Their opinion, too, is as little ſupported by the 
caſes (c) cited in its favour, as by the accuracy of their 
reaſoning. J 

Bur admitting the cuſtom. to be good, they ſay, that the 


the liberties, which might be more extenſive, than the 
borough, as examples of which they mentiqned the caſes of 
the cities of Coventry, Glouceſter, and Lincoln, and the 
town. of Grantham, which had ſeyeral villages. within their 
liberties, by the King's grant : that the, cuſtom was further 
exceeded by the bye law i in this, that the former was, © that 
no ſtranger artificer ſhould % any myſtery, &c,” whereas 


(a) Carter 115, 117. 

(5) Here, and in ſimilar places, the word 60 foreigner” means no 
more than a ſtranger to the corporatiogy 

(c) Caſe of city of London, 3 Co. 125, Norris v. 3 Hob. 
210, taylors of Ipſwich, 11 Co. 53, Dr. Bonham's caſe, 8 Co. 127 
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the latter was, that no ſtranger artificer ſhould take any 
Journeyman, c. into his houſe, to uſe, &c, 

Taxy objected further © that this bye law not only 
related to taking in future any. apprentice or boy, but to 
retaining any formerly taken; ſo that a poor boy muſt 
either break the covenants of his indentures of apprentice- 
ſhipy or break the bye law: by the terms of the bye law, 
however, as given in the report, there frems no h. 
tion for this objetion. 

Tur objected, likewiſe, to that part of the bye law 
which confined the employment of journeymen, & c. to 
ſuch as ſhould be difdeſed by the mayor and cammomaliy, or 
common council; this, they ſaid, might force a ſervant on a 
foreigner who was taken out of the hoſpital ; that even out 
of this hoſpital, he would not have the privilege of choofing 
the perſon he preferred 0 
him, who might pry into his ſecrets. | 

As to the ſecond bye law, they faid, © it was againſt the 
liberty of the ſubject, that no foreigner artificer ſhould ſet 
up in the borough without compounding for his liberty 
with the fown ; that beſide being againſt the liberty of the 
ſubjeR, it was inſenfible, that he ſhould compound with the 
town, Who were the town? not the corporation, they 
fad, for that was compoſed but of a few ; by the common 
law the defendant might freely exerciſe his trade ; and a 
cuſtom, or a bye law to reſtrain the freedom of the com- 
mon law, muſt not be expreſſed in tropes and figures. 

Tus two other judges, Tirrel, J. and Bridgeman, C. J. 
agreed in opinion, that the cuſtom, as here ſet forth, was 
like that in Wagoner's caſe, and therefore good: but 
Tirrel held, that both the bye laws were within the cuſ.. 
tom, and therefore good; whereas Bridgeman held, that 
„ 
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- 'T1nREL contended, that if the cuſtom were admitted to 
- be good, the firſt bye law was ſo too; becauſe, if a man 
might not ſet up a trade, he might not employ any other 
perſon in it; that the cuſtom impoſed a general reſtraint, 
and the bye law was a qualification of it; and that the li- 
berty of the ſubject was not reſtrained by a bye law, when 
that was warranted by a cuſtom : it had been faid, that the 
bye law exceeded'the cuſtom, becauſe it extended to the 
liberties ; he anſwered, that it did not appear there were 
any liberties beyorid the borough, and the court were not 
bound to ſuppoſe there were: it had been objected, that this 
bye law reſtrained men from working privately in their fa- 
milies ; this, he ſaid, was not the real ſenſe of it; but it 
appeared to be the intention of the makers of it only to re- 
ſtrain the ſetting up of trades; and if the defendant had 
only retained a workman to work privately i in his family, 
he might have pleaded that ſpecially. 

BxrI1DGEMAN held, that this firſt bye law was bad; and 
his reaſon ſeems to be, though not very accurately ex- 
preſſed in the report(a), that it was beyond the extent of 
the cuſtom. 

'TirREL and Bridgeman both agreeing, that the ſecond 
bye law was within the cuſtom, and therefore good; ob- 
ſerved, that it was not ſo much an extenſion as a relaxation 
of the cuſtom : the latter reſtrained a foreigner from exer-. 
ciling a trade within the town; the bye law enabled him 
to do it by compounding with the town: it had been fad, 
that opening a ſhop was no offence, and it did not appesr 
that the defendant had expoſed any wares to ſale i to this 
they anſwered, that to open a ſhop was in common accep- 
tation to ſet up a trade, and that to ſay of a tradeſman, 
« his ſhop was ſhut up, was to ſay, © that he had failed, 


(a) Carter,. 121, L 
In 
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I anſwer to the objection, that jt was inſenſible to fay, 


that he muſt compound with the town, he obſerved, * the 
town could not be taken to mean the walls of the town, 
or the ſpot on which the houſes were built, but muſt mean 
the governing part of the inhabitants. 

Ix an action on the caſe, brought by the mayor of Win- 
cheſter, the declaration ſtated, that Wincheſter was, from 
time immemorial, an ancient city, and that there had been 
immemorially a cuſtom in the city, that it ſhould not be 
lawful for any perſon, but the freemen of the merchants 
guild of the city, to uſe or exerciſe publicly within the 
fame city, any myſtery, art, or manual occupation, which 
had been uſed during all the time aforeſaid (a), unleſs ſuch 
perſon, by the ſpace of ſeven years before, had been edu- 
cated as an apprentice in the ſame city, to or in ſuch 
myſtery, art or oceupation, or were thereto otherwiſe law- 


fully authoriſed according to the cuſtom of. that city: then 


it brought -the defendant within the deſcription of perſons 


not intitled by the cuſtom, and aſſigned a breach: on the 


general iſſue there was a verdict for the plaintiff, and a mo- 
tion afterwatds made in arreſt of judgment, — After two 
arguments at the bar, in which Wagoner's cafe had been 
relied on by the plaintiff*s council; as an authority, thatſuch . 
a cuſtom in general was good, Holt, C. J. ſaid, that caſe 
was of ſuch a cuſtom in London, but he would be glad to 
ſee a caſe, where ſuch a cuſtom had been allowed good in 
any other borough or city; chat this point had not been 
ſo well ſettled 70 had been aſſumed; and that even in Wa- 
goner's caſe, the defendant had Been diſcharged (5): that the 
ſubject came in queſtion agaih inthe Common Pleas, i in the 


(a) That is, immemorially. elbe : A 
(5) Vid. ante, p. da ther eaten iſcarg was 09 
{count of a ſupxoſedcacteꝶ of the avermenv@#the breach, 
L 2 — 
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"28 and 19 Car. 2, in a caſe relating to the town of Col- 


*heſter (a), where ſuch a cuſtom was laid, and a bye law 
Founded upon it, and the caſe had great agitation, but wa 


never determined; and that he had the arguments in that 


caſe in a report under Chief Juſtice Bridgeman's own hand. 
There was no reaſon, he ſaid, to ſupport ſuch a cuſtom 
Eſpecially to give the corporation an aftion z for that the 
exerciſe of a trade, though by a perſon not qualified, was 
no prejudice to the corporation : all perfons were at liberty 
to lips in this place, and their ſkill and induſtry were the 


means by which they were to ſupport themſelves ; it was 


therefore unreaſonable, that they ſhould be reſtrained from 
exerciſing their trades: the cuſtom of London, for ex- 
-cluding perſons from uſing trades there, who were not 
free, was founded on cuſtoms which they had, relating to 


me education of youth within their city, and qualifying them 
to be freemen, which other cities had not, and therefore 


ſuch a cuſtom was reaſonable there; but it did not follow 
From thence, that it was reaſonable any where elſe, where 


there were no ſuck auxiliary cuſtoms.” 


Tun other judges (5) all exprefied their doubts about 
cke validity of ſuch a cuſtom ; neat Wheat 


favour of the defendant on another point (c). 


NorTw1TRSTANDING theſe doubts, however, it is now 
conſidered as a ſettled point, that ſuch a cuſtom, and a bye 
law founded on it, are good, and that there is no diſtinction 
e 
. and towns. 

. Tavs, n that there had ben fron 
time immemorial, an ancient cuſtom in the city of Bat, 


(% The caſe immediately preceding. | 
(5) Powell, Powys, und Gould, | 
00 Moyer Wim, Vas Led Raym 1p 


« tht 
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« that no ſtranger perſon had of right uſed or exerciſed, or 
of right ought to uſe or exerciſe the craft or myſtery of a 
taylor, within the city aforeſaid, unleſs he were free of the 
ſame city; and that a bye law had been made, which or- 
dained, © that no ſtranger nor foreigner, at any time after 
the making of the bye law, ſhould uſe ar exerciſe the craft 
or myſtery of a taylor, within the ſaid city, unleſs he ſhould 
be firſt made free of the ſaid city, under a penalty of 38. 4d. 
per day: Lord Mansfield faid, with the concurrence of 
the court, © there is nothing of doubt in this caſe. The 
elem e 
caſes” (a). 

Wuznz the objeR of a bye law is merely to prevent 
fraud, and the proviſions of it do no more than accompliſh 
that object, then, though in ftriftneſs a refraint may be 
laid on the freedom of trade, it will be confidered only as a 
reaſonable regulation, and, conſequently, no cuſtom will be 
neceſſary to ſupport the bye law.—Of this kind is the law 
of London, before mentioned {b), reſpecting the Blackwell. 
hall factors, by which it was ordained, © that if any citizen, 
freeman, or ſtranger, - within the ſaid city, put any broad 
cloth to ſale, within the city of London, before it was brought 
to Blackwell-hall to be viewed and ſearched, ſo that it 
might appear to be ſaleable, and that id. might be paid ſor 
hallage for every cloth, he ſhould forfeit for every cloth 
6s. 8d.” (c). 

$0, a bie low which has in ww principally the regula- 
tion of police, though it prohibit the exerciſe of a particular 
trade, within certain limits, is good without a cuſtom. . 
duch is the bye law, before mentioned (4), af the city of 


. 


ET 171171 


(a) Woolley er ab v. Idle, 4 Bur. 1937. - 0) Ama p. 104+ 
(e) The chamberlain of Lardon's caſe, 3 Co. 6z * 
(% Ante, p. 204, 


« that g 
L 3 Exeter, 
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Exeter, © that no butchen or other perſon, ſhould, within 
the walls of the city, ſlaughter any beaſt.” So a bye law 
is good, which prohibits, under a penalty, the making or 
uſing of any dangerous machine within a city; fuch is the 


bye law of the city of London, © that no one ſhall make a 


hot preſs, nor uſe it in the city, under a penalty of 10]. for 
making, and gl. for uſing it;“ becauſe the uſe of theſe 
preſſes is dangerous with reſpect to fire (a). + 
So a bye law is good without a cuſtom, which prohibits 
the exerciſe of ſome particular obnoxious, trades: in ſome 
particular ſtreets of a city; as. © that a man ſhall net ſet 
up a tavern in Birchin- lane, or *a brew-houſe in Fleet- 
ſtreet, or © a butcher's or nnn hop in in 
Cheapſide (3). 
Bur, if under pretence of a regulation fois bye 
lw.be made, reſtraining trade, for the purpoſe of private 
gain, ſuch a bye law cannot be good without a cuſtom to 
ſupport it. Thus, where it appeared, in the caſe of Pain 
and Haughton (c), that the city of London had made an 
act of common council, that no carman ſhould go with 
his, cart on. the ſtreets of London without a licence, for 
which he ſhould pay a certain ſum of money to the preſident 
of a certain hoſpital, for the uſe of the poor of that hoſ- 
pital;“ this was adjudged void, . it ee the 
liberty of the trade of a carman. 2 iel 
Bur, in the caſe of Player and Jenkins (4), 3G it 
was returned, * that by the cuſtom of the city of London, 
the mayor and aldermen had: power to regulate all the carts 
and carmen within the city; that certain ordinances were 
made, by which the power of ordering carts was given to 


(a) 1 Rol. Rep. 312. 1 Rol. Abr. 365. 3 Salk, 76. 
(5) March 15. 1 Sid: 284. (c) 1 Rol. Abr. 364. 
(4) P. 18 Car. 2, cited Skinner 381, e , | 
a Chriſt's 
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Chriſt's Holpital,. by the-governers of which an order was. 
made, that no ane ſhould uſe his cart within the city, 
without their licence, and that there ſhould be but 400. 
carts uſed within the city; and if any one not licenced 
ſhould uſe a cart there, he ſhould: forfeit 4086. this, upon 
the whole matter ſet forth, was reſolved to be a. good bye- 
law; and the ſame deciſion had been given in another caſe 
ſome time before, on the ſame bye law (a); but the reaſon, 


given for theſe reſolutions was, ** that the mayor and alder - 


men intitled themſelves, by ſpecial cuſtom, to the power 


of regulating all carrs-and-carmen, within the city: and 


in a luble quent cafe (b), on the fame bye law and ſpecial: 
cuſtom - 


(a) ne Hil. e * 


(5) Player and Broadnax. The caſe of Bades an om n habeas, | 


corpus brought to remove him, he having been taken by proceſs on a 


. plaint exhibited in the court of the ſheriffs of London, and it. was re- 


turned, that, time out of mind, the mayor, aldermen, and common 
council of the-city, had had the government and regulation of trade. 
within the city, and power to make bye laws concerning the ſame, and 
that they had made a bye law, that there ſhould be but 420 carts allowed 


to work within the city, all which ſhould be licenced by the preſident of 


Chriſt's Church Hoſpital, and that there. ſhould be paid for the licence 
of every carr, il. and 178. per annum to the ſaid preſident, to be em - 


| ployed for the uſe of the poor within the hoſpital ; and that none ſhould: 


uſe a carr without ſuch licence, under a certain penalty, to be reco- 
vered, &c. provided, that all perſons might ſend their own: carrs to the 
wharfs, &c. and carry goods in CE APIECE af 
ſuch as ſhould be traders or retailers/in fuel. 

That Broadnax, as Sa, ti GM 
lucro ſuo proprio, and . 
levied againſt him, &. F 

In behalf of Broadnax, was grayed; that there imight be as proge-- 
dendo, becauſe, though the bye law ſhould bE admitted to be good, hay- 
ing cuſtom to warrant it, yet it appeared, thas the plaint was inſutf. 
cient, for in that no cuſtom was alleged. 

L 4 . It 


Thy . ſo great, and that the fireots and common 
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euſtom, Lord C. J. Hale declared, that, without a cuſtom, 
the bye law would have been void, though, with the cuſ- 
tom, it might be good. 

On the principle of this diſtinction, depended the chief 
arguments againſt a bye law made by the mayor, aldermen, 
and common council of the city of London, by which, after 
reciting, that the number of hatkney coaches driving, 
ſtanding, or waiting within the city, was greatly increaſed, 


| alert tree cunt that Fork as traded 
in fuel ſhould not be permitted to bring home the woed, which they 
bought in the country, in their own carts, or to carry it out to their 
cuſtomers ; for, though they might limit the number of carmen, which, 
in too great a multitude, would be u nuiſance, und infeſt the fireets, yet 
hen te, l r e Teri papers Phra drm! 
own commodities. : 
Ae tr int ward afhiton; Rar tris actantifiey to 
mention the cuſtom in the plaint, becauſe it was lex loci, and they took 
notice of their own cuſtom in their own courts z and the court in- 
tanced a fimilar thing, in a cuſtom of Norwich, which is, that in 
debt, on a ſpecialty, the debtor ſaretur ſeriptum, ſod petit quod inquirs- 
fur de debito, and no cuſtom is ſet forth in the record to warrant that, 
(vid. 1 Ventr. 256, 1 Mod. g6, for this cuſtom of Norwich), But here 
in the habeas corpus they had returned the cuſtom, which ſhewed they 
nad good cauſe to proceed upon their plaint, | 
- As to the ſecond, the court doubted whether this bye law could be ad- 
judged reaſonable or good, becauſe it would reſtrain the woodmongers 
from bringing their wood, &c, home in their on carts ; ſo that, though 
they brought it in the country carts as far as the liberties of the city, 
they muſt then unload, and put it in city carrs, which would be ex · 
tremely inconvenient, as it would be, if they ſhoulg ſend city carrs to 
fetch it ; and though it might be reaſonable to prohibit their carrying 
their own commodities out in their own arri, that they might not have 
ſo great an opportunity to cheat in their meaſures j yet there could be 
no colour to refrain them from bringing thew in, gn cone 


7. 
N paſſages 
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paſſages of the city were ſo filled and peſtered by the driv- 
ing and ſtanding of ſuch hackney coaches, that the citizens 
and people repairing the to city were interrupted, and the 
trade of the city thereby prejudiced ;” for. the remedy of 
theſe inconveniences, and that hackney coaches, to be em- 
ployed within the city, might be under ſome regulation and 
government, agreeably to what had been already provided 
concerning carrs, carts, and carmen; it was enacted and 
ordained, © that from and after the firſt day of May, then 
next enſuing, the number of hackney coaches to be em- 
ployed within the city and liberties, ſhould not exceed 4003 
and that no perſon, after the faid firſt day of May, other 
than ſuch as ſhould be licenced according to that act, ex- 
cept only ſtage coaches to and from their inns, and coaches 
which ſhould take up a fare out of the city, to be carried 
into or beyond the city, while they ſhould be, without de- 
lay or covin, driving to ſuch place in or beyond the city, 
ſhould, by himſelf or his ſervants, drive for hire any hack- 
ney coach, or ſtand therewith to be hired within the city 
of London or the liberties, n renne 
each offence,” 

Ir was confeſſed, that if the mayor, aldermen, and com- 
mon council had entitled themſelves, by a cuſtom, to the 
governing and ordering of the hackney coaches, as they 
did of the carts, it would have been impoffible to diſtinguiſh 
the preſent caſe from that of Jenkins and Player; but it 
was infiſted, that no ſuch cuſtom being returned, and it be- 
ing impoſſible that there ſhould, as hackney coaches were 
of late inſtitution, and therefore could not be the ſubjeR of 
a cuſtom, this foundation failed, and the bye law mani- 
feſtly impoſing a reſtraint on a lawful occupation, was 
conſequently void. The caſe was adjourned, and the 
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city never thought proper further to agitate- the mer 
tion (a). 

In the return to a habeas corpus, directed to the epd 
aldermen, and ſheriffs of London, they ſet forth a cuſtom, 
by, which the mayor, aldermen, and commons of that city, 
had the right of regulating, ordering, and diſpoſing all 

carrs, drays, or brewers carts, and all perſons driving or 
working ſuch carrs, drays, or carts, within the city and 
liberties, for preventing annoyances in the ſtreets, lanes, 
and common. paſlages of the city, — They returned, like. 
wiſe, the general cuſtom, by which they poſſeſſed the © 
power of making bye laws, and then. ſet forth a bye law, 
made in purſuance of theſe cuſtoms, by which, after re. 
citing, that the ſtreets were annoyed by drays and carty 
ſanding in them, whereas their work might be done early 
enough before the ſtreets were filled with coaches and paſ- 
ſengers, it was enacted, © that no drayman or brewer's 
ſervant ſhould be allowed, with his dray, in any of the 
ſtreets, lanes, or common paſſages of the city, in any day 
from Michaelmas to Lady-day, after the hour of one in the 
afternoon, and from Lady-day to Michaelmas, after * 
hour of eleven in the forenoon. 

THe court thought this caſe of ſufficient. importance to 
require a ſolemn argument, and accordingly it was twice 

- argued. At the time of the firſt argument, Lord Hard- 
wicke was on the bench, and expreſſed. the inclination of 
his opinion to be in favour of the bye law: it was cer- 
tainly, he ſaid, in ſome degree, a reſtraint on trade, and 
therefore it might be too much to ſay it would be good 

without a cuſtom to ſupport it; but it ſcemed to be made. 
under the authority of the cuſtom ſet out; and the queſtion, 
therefore, was, whether it was properly made for enforcing 


(a) Skinner, 384. 4 Mod. 229. 


the 
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the e and carrying it into execution. The caſe of 
Player and Jenkins had gone a good way, and he did not 
ſce that this went further, for then it might have been ſaid; 
that a man's trade might increaſe ſo as to want carts; and 
with reſpect to the preſent caſe, it was certain this working 
of drays might bea nuiſance. | 

AFTER the ſecond argument, Lord C. J. Lee delivered 
the opinion of the court to this effect; that where there 
was a cuſtom tò regulate any part of trade, a reaſonable 
bye law agreeable to that cuſtom was certainly good, and 
where the exerciſe of trade was in its nature a nuifance, 
the interpoſition of this authority to reſtrain it was highly 
proper; that the general rule of bye laws no doubt was, 
that they muſt be reaſonable, and not prejudicial to the 
King or the ſubject, but that when the object of a law was 
to prevent nuiſances, the conſideration muſt be on the 
convenience in general, taking in the crown, the party, 
and the people; and where the general convenience was 


greater than the inconvenience, the bye law might be pro- 


yer EY which was the caſe of the ne in 
queſtion (a). | 

A BYE wake hs da th part; un dene for the 
reſt (5), for-where it confifts of ſeveral particulars, it is to 
all purpoſes as ſeveral bye laws, though the proviſions be 
thrown together under the form of one. Thus, the byd- 
law regulating the corn porters, which ordered, that 
none but free porters ſhould intermeddle in importing or 
exporting any corn, roots, &c. within the limits of a 
cuſtom to which the law referred, and impoſed a penalty 
on the perſon whp ſhould ſo intermadale, and alſo on the 


(a) Boſworth v. Hearne. „n Andr. 91. B. R. H. 45g. 
(5) Per Pratt, C. J. Str. 469, et vid. Sayer, 256, ace; vid. in 
Carter, 121, a dictum to the contrary by Bridgeman, C. J. t 
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pectin hs Hed employ may ner Sep of he waning 
this bye law, in an ation brought againſt the employer, 
was held void, as to the penalty impoſed on him (a), but 

in an action brought againſt the perſon intermeddling, was 
held good (5). 

IT was formerly doubted whether thoſe corporations who 
have excluſive cuſtoms, have an original right of action for 
the breach of them (c); but in 1 
the corporation of Colcheſter againſt one Sympſon, for 
exerciſing, a trade within the borough, not being a free= - 
man, contrary to the cuſlom, it was in the 5 G. 2, ſolemnly 
determined by the court of Common Pleas that they 

have (d): it is not, therefore, neceſſary for the corporation, 
having ſuch a cuſtom, to make a bye law to enforce it; 
but ſuch a bye eee e ee 
penalty at a preciſe ſum. 

To ſecure obedience to * it is noceſſary that a 
penalty of ſome kind ſhould be annexed to the breach of it, 

for otherwiſe the bye Jaw will be nugatory (e): the only 
penalty admitted by the law of England is a pecuniary one, 
though either that may be recovered by action or the pay 
ment of it enforces by diftreſs of the offenders goods (/). 

THAT obedience to a bye law cannot be enforced by 
impriſonment of the offender (g), or by the forfeiture of 
— HAI LEI 


(a) Cudden v. Eftwick, 6 Mod. 123. 
(5) Fazakerly v. Wiltſhire. Str. 462. 
| | (c) Vid. Cro. El. 803. 6 Mod. 21. 
| (%) Cited 1 Wilf. 237. | 
(e) * For,” ſays Lord Coke, —— 
pen. 5 Co. 63, b. 3 Leon. 265. 
Y $ Co. 64, a. 
() Moore, 412, n. 663. 5 Co. 64, a. Sid 
(5) 3 Co. 122, b. 1 Bulftr, 22, 13. 
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the reaſon afligned is, that theſe are both againſt magna 
charta.—If theſe modes be adopted, an action of falſe im- 
priſonment in the one caſe, and treſpaſs for the taking of 
the goods in the other, may be maintained by the party 
who has been haquihheh or whoſe ory n been 
ſeized (a7). 

Natruzx ean a bye a ee 
bond or covenant made in contravention of it, Therefore, 
if a bye law be made, © that if any freeman take as an ap- 
prentice the ſon of a ſtranger, the bonds and covenants in 
the indenture ſhall be yoid;” this is a bad bye law as to 
the avoidance of the bonds and covenants, whatever may 
be faid of the ſubſtance of it, as prohibiting the u of 
the ſon of a ſtranger for an apprentice : it ant to be en- 
neee nn 
i Wh 

Tus penalty muſt — and-nor lefty | 
the arbitrary aſſeſſment of the makers of the law, according 
to circumſtance, even though the utmoſt gmtent- of the 
ſum be limited (ce). So, a penalty certiin impoſed by a 
bye law made by the tenants of a manor, muſt be levied 
as it is, without affeerment c) 0 - 

Wuxnx the penalty is given in — whakout 
ſpecifying to whoſe uſe it is to be applied, it is 40 he 
underſtood to be to the uſe of the catpacation ; and 
if no mode of recovery be ſpecified, it may be reco- 
vered by action of debt, ar by action on the caſe on 
oſumpſit (4), in any of the courts of Weſtminſter Hall (/), 
in the name of the corporation (g). So, if it be enpteſily 


(a) Clarke's caſe, 5 Co. 64, 2. 1 Term Rep. 118. Ante, p..z0g, 120. * 
(6) Moore, 414 u. 562. (c) Bridge. 139, 
4) 3 Leon. 8, -. 

(e) a L. 252. ' Clift. 90, 902, cited Com. Dig. Bye Las, b. 1. 
DNK (z) x Wil, 235. Foe: 
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limited to the uſe of the corporation, but no proviſion-be 
made in whoſe name it ſhall be ſued for, the action muſt be 
brought by the corporation itſelf (a). But it has been the 
practice in many caſes to appoint the penalty to be ſued for, 
in the name of the chamberlain, or ſome officer of an equi- 
valent denomination (5), and this, in the caſe of the 
Blackwell-hall factors, was allowed to be a proper mode 
of proceeding (c) ; nor does it appear that any objection had 


been taken to it till the caſe of Hollings and, Hungerford, 


in the 3 G. 1 (4). That was an action of debt, brought 
by the chamberlain of Briſtol for the .xeeoyery, of a penalty 
of 200l. impoſed, by a bye law, on every man who ſhould 
be choſen a common councilman, and ſhould not appear 
within a certain time and take the office upon him: on 
behalf of the defendant it was argued, that the chamber · 
lain was a ſtranger to the corporation; that he was a 
ſtranger to the right, and therefore a ſtranger to the remedy, 
for that the right was in the corporation; but Lord C. J. 
Parker, and the reſt of the court, held that the action was 
well brought, and that © the · chamberlain, neceſſarily 
meant the treaſurer” of the corporation; that he was 
not a ſtranger, but a part of the corporation; and therefore 
that the court F ECL Ins 
between them. 4 8503 >}; une 0! £14 (2d . 

Boran e in d pe er een 
to a mere ſtranger In che caſe of Bod wie and Fennel (c), 
the penalty of 4]. for the breach of a bye law of the town 
of Devizes was given to am perſon who .ſbould ſuꝶ fer the 
ſame; the action was brought in the borough. court, the 


(a) Vid. maſter; &e. of vintpers' confpany, v. Pattey. Bf. 3: 335: 
(6b) 5 Co. 63, b. B. R. H. 46. „r 
(c) Chamberlain of London's caſe, 5 Co. 63, b. 
(d) Cited 1 Wil. 235. (Wu. 233. : 14 15 
defendant 
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defendant there demutred, and judgment was given fur the 


plaintiff; a writ of error was brought in the King's Bench, 


and that court, after ſolemn argument and much deliberu- 
tion, reverſed the judgment, on the principle, that che 
corporation could not give the action to a ſtranger; but 
muſt either ſue for the penalty in their own name, or in 
and > or aan peer Es 
treaſurer, 


So, where a bye law made debit - 


and commons of the city of Bath, for the better preſerv- 
ing a cuſtom, by Which © any one not free of the 
city and of the taylors company there, was excluded from 
exerciſing that trade within the city, gave a penalty to 
be levied by diſtreſs, or recovered by action of debt, by 
the maſters of the ſaid company for the time being; the 
bye law was held bad in giving the action to the latter, be- 
cauſe they were ffrangers to the nm 
whom the law was made (a). 

Bur eee bee tim 
ger, it is not abſolutely neceſſary that the penalty ſhould 


be given to the corporation; it may be, and frequently is, 


given to the perſon who ſhall give information of the 
breach, and to the poor in different proportions (+) ; ſome» 
times part is given to the informer, part to the poor, and 
a part not expreſsly appropriated ;/ in which caſe. the latter 
part belongs to the corporation (c). | 


Tus penalty of a bye law may be directed to be re · 


covered in the edurts of the corporation within which the 


_ r R 33 


a) — Harris, maſters of they company Bt, | 


rv. Ghzby, 2 Will. 266, 
(5) Vid. B. R. H. 406. Sayer, 256. 
(c) Vid. 3 Bur, 1348, 


. 
— — - = = — 
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cover 4oal. the penalty of a bye law made by the com- 
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the jury, or the officer who returns the latter, be not in- 


terefted in the penalty, or the ſubject of the bye law which 


the penalty is intended to enforce. But if any part of the 
penalty is to go by the terms of the law to any of thoſe 
who neceſſarily compoſe the court, it cannqt be recovered 


in that court. - Thus, where debt was brought in the court 
of the mayor and aldermen of the city of London, to re- 


non council, of which zool. was to be applied to the uſe 


| of the mayor and commanalty of tie city; it was held, 


on a writ of ervar, that though the mayor and commonalty 


mi make a bye law, limiting the penalty to themſelves, 


yet it could not be recovered in the court of the mayor and 
aldermen, unlgſi the mayor could be ſevered, and the court 


held before the aldermen alone, in which caſe it was ſaid 


it might, frem the ſame reaſon that the Chief Juſtice of 
the Common Pleas might bring an action in that court, 
with a ſpecial entry of © pleas before J. Blencoe, Knight, 
&c.” omitting the Chief Juſtice, becauſe the other judges 


are à court without him: but with deference to Holt, 


whoſe compariſon this is, it does not ſeem a fair one, be- 


cauſe, if the mayor could really be-ſevered, yet the reſt of 
© -the court have un imereſt 28 members of the corporation 


the compariſon would only apply if the penalty were given 
to the mayor alone; to his own perſonal uſe, without the 
commonalty.—The C. J. however, ftates explicitly, that 


i the mayore an integral part, ſo that there can be no 


court without him, but that it muſt neceſſarily be the court 
of the mayor and aldermen, the penalty cannot be re- 
covered there; which is in fact the caſe; for though the 


mayor abſent himſelf, and tlie recorder fit for him, and 


that too by the cuſtom. of the city, yet that makes no dif- 
fereacy ; for though the recorder in fad prefidey and the 
judgment 


— 
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judgment be perſonally his, yet in contemplation of law, it 
is the a& of the mayor : the recorder is his deputy, and his 
act the act of his ſuperior (a). 

Non, if the ſubje& of the bye law be the aſſertion of 
the privileges of the freemen of the corporation againſt 
ſtrangers, can the action for the penalty be brought in the 

corporation courts, where the jury, or the officer who re- 

turns them, are neceſſarily freemen.— There are three 

principal caſes on this ſubject, the two firſt of which, as 

far as they go, ſeem to contradict this principle; but the 

third completely eſtabliſhes it. Ys 
Tux firſt is the caſe of Bodwic and Fennel before men- 

tioned (b), in which one exception taken in favour of the 
plaintiff in error, was; that the court where the action 
was brought, was held before the MAYOR, RECORDER, 
and BURGESSES of the DRvIZ ES ; that the action was in- 
deed in the nature of a popular action, brought by a fran- 
ger, but yet it muſt be conſidered as inſtituted for the be- 
nefit of the corporation, ſo that both the judges and jury 
were to judge in their own cauſe ; becauſe the breach 
afigned was on the cu/fom, and not on the bye law, the 
latter being introduced only to fix the damages, and the 
former being manifeſtly for the benefit of the corporation. 
This objection, however, was not conceived by the court 
to carry much weight with it, and the judgment was given, 
as has been already ſeen, in favour of the e 
ther point. 

Tux next caſe was that of Harris and Wakeman, which 
was a writ of error brought on a judgment given- in an 
xtion of debt, brought in the court of the mayor of Wor- 
ceſter,—The plaintiff below alleged in his declaration that 


(a) Mood v. the mayor and commonalty of London. Salk, 397, 8. 
(6) Ante, p. 158. 1 Wall, 233. - 
Vor. II, M | he 
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he was chamberlain of the city of Worceſter ; that by 2 


cuſtom of that city, no perſon, not being a freeman, ought 


| to fell or put to ſale by retail, any goods within the ſaid 
city, or the liberties or, ſuburbs thereof; that by another 
cuſtom the corporation had a power to make bye laws; 


that a bye law was made, by which a penalty of 41. was 
impoſed on every perſon, not being a freeman, who ſhould 
ſhew, ſell, or put to ſale any goods by retail, or keep a 


| ſhop for the ſhewing, ſelling, or putting to ſale of goods 


by retail within the city, or the. liberties or ſuburbs, to be 
recovered in an action of debt, brought in the mayor's 
court, in the name of the chamberlain: it appeared that 
iſſue was joined in a plea of * nil debet;”” and that there 
was a verdi& and judgment for the plaintiff: it appeared 
likewiſe from a bill of exceptions, that the jurors were 


freemen ; that the judges were members of the corpora- 


tion; and that the objections, made at the trial, on theſe 
accounts wereyover-ruled, —The judgment, after great 
conſideration, it is ſaid, was affirmed, and the court 
declared that theſe objections were. very properly over- 
ruled (a). 

THe third caſe was that of Heſketh and Braddock, 
which was a writ of error brought in the King's Bench, 
from the court of Great Seſſions for the county of Cheſter, 
who had reverſed the judgment of the Portmote court of 
the city of Cheſter, in an action of debt brought there for 


the recovery of a penalty on a bye law made by the cor- 


poration of that city; the bye law was founded on an ex- 
clulive cuſtom, and the breach aſſigned in the defendant's 
keeping ap open ſhop, and exerciſing the trade of a grocer, 
within the city, without being à freeman: the defendant. 
pleaded * nil debet;” iſſue was joined, and a venire awarded 


(a) Harris v. Wakeman, Sayer, 254. Ks 
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to the ſheriffs of the city of Cheſter. The defendant, on 
the return day of the venire, challenged the array of the 
pannel, becauſe it was made by the ſheriffs, who were 
citizens and freemen of the city ; wherefore he prayed 
that the pannel might be quaſhed, 'To this challenge of 
the array the plaintiff demurred, and the defendant joined 
in demurrer : after the entry of the joinder in demurrer, 
the record proceeded thus: * and hereupon it is judicially 
taken notice of by the ſaid court here, and is known to the 
ſame court, that by the cuſtom and conſtitution thereof, 

and of the city aforeſaid, no perſon or perſons can or ought 
to array the pannel of any jury within the juriſdiction of 
the ſaid court, or in any civil ſuit within the ſaid city, 
other than the ſherrff5 of the (aid city, for the time being, 

or one of them, or, by reaſon of any default in the ſaid 
ſheriffs, the coroners of the ſaid city for the time being, or 

one of them; and that by the cuſtom of the ſaid city, from 

time immemorial, no perſon or perſons can or ought to be 

ſheriffs or coroners of or within the ſaid city, but citizens 

and freemen of the ſame city:“ it then ſtated the judg- 

ment of the court, © that the ſaid challenge of the defend- 

ant to the ſaid array of the ſaid pannel be diſallowed; and 
that the ſaid pannel of the aforeſaid jury, ſo arrayed as 
aforeſaid, be allowed and taken.” —It then ſtated, © that 
the defendant, ore tenus, in open court challenged the polls : 

becauſe the jurors, and each of them, were citizens and 
freemen;“ this challenge was alſo diſallowed by the Port- 
mote court ; on which the iſſue was tried, and a verdict 
found, and judgment given for the plaintiffs. A writ of 
error was then brought in the court of Great Seflions, 
where the judgment was reverſed, and on this reverſal the 
Writ of error was brought i in the court of King > Bench. 

M 2 Lond 
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Loxp Mansfield, after Rating the caſe and the objeRions 


' which had beenorver-ruled in the Portmote court, obſerved, 


that in anſwer to theſe objections, it had been argued for 


the plaintiff there, that neither the ſheriffs nor the jurors 


were at all intereſted in the preſent ſuit; that it had been 
indeed admitted, that where a corporation ate parties to 
the ſuit, or immediately intereſted in the very iſſue in queſ- 
tion no freeman could be either a juror or a witneſs: but 
that it had been ſaid, that in this caſe the corporation were 
not parties to the action, nor in any way concerned in the 
point in ue; that the ſuit was by the treaſurers in their 
Separate capacity, and that whatever might be the event, 
the corporation could neither pay nor recover any coſts; 
that, in ibis action, the object of litigation was merely the 
penalty of the bye law; and that, in that penalty, the cor- 
poration had no ſhare nor intereſt, It had been further ar- 
gued, that though the bye law was founded on a cuſtom 


& to exclude all foreigners from the city, and the freemen 


might be faid to have an intereſt in that excluſion ; yet this 
was a remote conſideration, which at moſt could affect only 
ſuch of the freemen as happened to be tradeſmen ; that the 
circumſtance of a freeman's being a trader was a particular 
uncertain incident, which if it happened to occur in any of 
the jurors might indeed warrant a challenge for favour; 
but that the mere pelſibility of ſuch an intereſt was not ſuf- 


- ficient ground for a principal challenge. It had alſo been 


obſerved, that the verdict for this penalty would not avail 
the corporation in any ſuit upon the cu//om; for that if the 
cuſtom were to be litigated in a ſuperior court, the corpo- 
ration could not give this verdict in evidence. And as to 
the ſuggeſtion, it had been contended, that every court 
muſt judicially take notice of its own cuſtoms z and that 


as none but freemen could * be either ſheriffs or 
jurors 


— 
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Jurors, if the preſent objection ſhould prevail, this bye 


law would be left without a remedy to enforce it; and that 
conſequently there would be a failure of juſtice, ' 

Bur we are all very clearly of opinion, continued his 
lordſhip, that in this caſe, neither the ſheriffs nor the jury 
were competent ; and therefore the challenge was impro- 
perly over-ruled at the Portmote court.— There was no 
principle, he faid, more clearly ſettled than this:—That 

any degree of intereſt in the queſtion depending, was a 
deciſive objection to a witneſs ; 3 much more was it to a 


juror, or to the officer by whom the jury was returned. 
The minuteneſs of that intereſt could not relax the objec- 


tion: for the degrees of influence could not be meaſured : 
no line could be drawn ; but in the preſent caſe, every 
member of the corporation was evidently intereſted in the 
very iſſue to be tried J for the euſlom © to exclude. all 
ſtrangers from trading in the city“ was the foundation of 
the action; it was the only ground on which ſuch a bye 
law could in any caſe be valid ; as a bye! law to “ exclude,” 
without a cuſtom to ſupport it, would be void, as an illegal 
reſtraint on the common right of the ſubject: it was there- 
fore neceſſary for the plaintiffs to allege this cuſtom in their 
declaration; and the defendant s plea of * nil debet” put - 
the whole declaration in iſſue: on that iſſue the plaintiffs 
muſt prove the cuſtom to exclude, as well as thg bye law; 
and the jury muſt form their verdict on the whole; for all 
the facts muſt concur, to prove the defendant indebted to 
the plaintiffs, If 4 was no ſuch cuſtom, the bye law 
was a nullity, and conſequently the defendant could not 
owe the penalty. Every freeman, therefore, was intereſted 
in the i ſue to be tried: they might indeed have no ſhare in 
the penalty itſelf ; but they were intereſted in the facts on 
which the penalty depended. | | 
M 3 | Tax 
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Tas excluſion of foreigners was a monopoly to the free - 

men themſelves; to enforce this excluſion by bye laws and 
penalties was to ſecure that monopoly: and i in this action 

the very freemen who were to gain by ſecuring this mono, 

poly were the jury to determine it. 

ls the caſe of Bodwic and Fennel it had been ſtated at 
the bar, that * no exception or challenge had been taken: 

and, as a party might wave all exceptions, if he pleaſed ; 

if he did not object, it was a virtual acquieſcence. 

In, Wakeman and Harris, there was alſo no challenge; 
and the bill of exceptions was not ſealed; the court, there. 
fore, could take no notice of i it. 

Ir had been faid, that if the defendant's hs were 
allowed, the corporation would be left without remedy on . 
the bye law. The anſwer was, that if the fact were true, 
te that they could impannel no jury but of freemen, the 
fault was their own in confining the action to their own 
court. On the other hand, if they had a power to im- 
pannel non-freemen, which it was probable they had, as 
the city was a county of itſelf, it was their own fault that 
they did not do it. 

In the regulation of their own FOE ee they might, in. 
deed, make bye laws, and enforce the obſervation of them 
by proſecutions among themſelves; becauſe every mem- 
ber of the corporation was bound by the juriſdiction into 
which he voluntarily entered; and all being freemen, 
their circumſtances were equal, But if corporations were 
to try their own ſuits againſt rangers, on a bye law ex: þ 
cluding all traders but themſelves, there would be an end i 
of the diſtinction which had long been eſtabliſhed, © that 
a bye law which lays this reſtraint on trade | is void, unlcs 
there be a cu/tom to ſupport it.” 

Ir the cuſtom was a neceſſary foundation for the bye 


law, it was necellary to prove it: but if the freemen them- 
ſelves 


* 
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ſelves might determine the queſtion, they would not be 


very exact in that proo?; and bye laws themſelves, without 
ſuch cuſtom, would ſoon have an equal effect. 

Hap' this bye law been general without limiting the 
ation to the treaſurers, or to their own court, they might 
then have tried it in a ſuperior court, and the whole would 


have come to a proper deciſion, —We are, therefore, con- 


cluded his lordſhip, all of opinion, © that the judgment of 
the court of Great Seffions, reverſing the judgment of the 
Portmote court, ought to be affirmed” (a). 

In an action of debt, for the penalty of a bye law, the 
time when it was made, the parties by whom it was made, 
their authority to make it, the cuſtom on which it is 
founded; if it be founded on a cuſtom, the bye law itſelf, 
and the breach of it by the defendant, muſt be all ſet forth ; 
tnat the court may judge both Whether the bye law be 
good, and whether the defendant be a proper object of the 
action (b), | "2 

In debt on a bye law, the wager of law is not permitted, 
as it does not come under the principle on which it was 
permitted in actions of debt at common law (c). 

Tnovon the penalty of a bye law may be levied by 
diſtreſs, yet it is ſaid, that mode cannot be adopted, with- 
out a preſcription to diſtrain, unleſs the bye law expreſsly 
appoint it (d). 

Bur in juſtifying a diſtreſs for the penalty of a bye law, 
made by the homage of a manor at a court baron, authoriſed 
by euſtom, it is not neceſſary to preſcribe to levy the pe- 
nalty by diſtreſs; for the preſcription being of the power to 


(a) Heſketh v. Braddock, 3 Bur. 1847=1859, , 
(5) Vid. Hut. 5 Hob. 211, 1 Str. 539, Brownl. and Gouldſ-177, 


(e) Vid. Salk. 682, 3, 4. (4) 1 Rol. Abr. 367, cites 5 Co, 
b4, and Dy. 15 El. 321, vid, Bridge. 139. 2 Ventr. 183. 3 Salk. 76, 
M 4 make 
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make the bye law, and the bye law itſelf ordaining the diſ- 
treſs, it is the ſame thing as if the preſcription had directly 
authoriſed the diſtreſs (a). | 

WHERE a bye Jaw orders the penalty to be levied by 
diſtreſs, it has been a queſtion, how that diſtreſs is to be 
made: —the penalty of 10s. in the caſe of the merchant 
taylors, was to be-levied by the maſter and wardens, by 
diſtreſs or otherwiſe ; they gave a power of attorney'to 
levy it: it was objected, that this authority to diſtrain was 
limited to the maſter and wardens, from a confidence re- 
poſed in their diſcretion, to take a reaſonable diſtreſs, and 
at a convenient time; and that, therefore, they could not 
give a power of attorney to make the diſtreſs; it was an- 
. ſwered, and the anſwer ſeems a good one, that the power 
of making the diſtreſs was referred to the maſter and war- 
dens in their politic capacity, and not in their natural per- 
ſons, and that, therefore, they could not act otherwiſe than 
by making a letter of attorney. But this point remained 
undecided, the judgment being given on the bye law 
itſelf (ö). 

WHERE a penalty was given to the two bailiffs of a town, 
and appointed to be levied by diſtreſs, but it was not ſaid 
by whom-to be made; it was held, that as it was not ap- 
propriated to the uſe of the corporation, it myſt be intend- 
ed, that it was to be paid to the bailiffs for their own uſe; 
in which caſe either of them might diſtrain for it (c). 

WHERE the penalty is to be enforced by diſtreſs, it has 
been doubted, whether the diſtreſs can be carried into effect 
by the ſale of the goods (4). It ſeems, by the general cur- 
rent of authorities, that it cannot (4): 


(a) Ld. Raym. 92. 
(b) Moore 591. Vid. Lutw. 1331. oo Rep. PR Ante, 133 
(c) Sayer, 183, vid. 1 Anderſ. 234. (4) 1 Keble, 733+ 


(e) Vid. 3 Lev. 28. Clarke v. Tucket. 2 Vent. 183. Is 
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Isx juſtifying a diſtreſs. for the penalty of a bye law, the 
defendant muſt allege the breach in the offender directly as 
a matter of fact; © that it was preſented before the court 
of a manor, that hy commune es „ 
cient (a). 

Tnovcon a bye ebe enforced by e 
yet there are ſeveral caſes in the books, which ſeem to inti- 


mate, that a cu/fom for a court of record, within a cor- 


poratioh, to impriſon for a diſobedience of order,” is 
good, 


Ox the return to a ' writ of habeas corpus, append, 


that the defendant had been called before the court of alder- 
men in London, for having foreſtalled fiſh ; that when 
ordered not to- foreſtall, he had refuſed obedience to the 
order, and affirmed, that he would not conform to it; and 
that in purſuance of a cuſtom, they had committed him till 
he ſhould promiſe obedience: it was objected, that this 
cuſtom was bad, without the addition of the alternative, 
«till he ſhould be deliyered by due courſe of law; to which 


it was anſwered, that it was not neceſſary to allege the de- 


livery by due courſe of law, in the ſtatement of the cuſtom, 
though in the commitment that clauſe muſt be inſerted, 
which, in fact, in this caſe, it was. The court held the 
cuſtom good (b). 

WHATEVER be the mode of enforcing obedience to 2 
bye law, preſcribed by that bye law, that mode muſt be 
ſtrictly purſued ; therefore, where a bye law appointed, 
that a penalty ſhould be incurred for the offence to pre- 


vent which it was made, and that on due proof being made 


of refuſal to pay the penalty, by the party offending, it 


nne W 


(a) 3 Leon. 8. 
(5) ann LO Coates, 2 Keb. 75257 Js x ventr. 15. 
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treſpaſs juſtified themſelves by alleging that due proof of 
the refuſal had been made before the maſter and wardens, 


proof intended by the bye law muſt be proof by verdict; 
though it was admitted, that had the bye law expreſſed, that 
on proof being made before the maſter and wardens, &c. 
that would have ſupported the juſtification (a). 

So, if a bye law enact © that on proof of refuſal tho 
maſter, &c, may enter into the houſe, booth, or ſhop, 
warehouſe or cellar of the offender,” and the juſtification do 
not aver that the goods diſtrained were in any of theſe 
places, but only in the city at large, this will * — 
ent (5). 

Tux validity of a bye law may be called i in OE by 
an action expreſsly brought to recover the penalty; or, if 
the mode of enforcing obedience be diſtreſs, by an action 
of treſpaſs by the party on whom the diſtreſs is made (c). 

So, it may be called in queſtion, on the return to a man- 
damus, where the party to whom the writ is directed, juſ. 
tifies his refuſal to do the thing commanded, under the au- 
thority of the bye law (4). 

So, if the penalty be ordered to be recovered by action 
of debt, in the courts of the corporation, the validity of the 
bye law may be queſtioned, in every caſe but in that of the 
city of London, on a writ of error in the King's Bench (e). 

So, in the caſe of the city of London, the validity of a 


bye law may be determined on motion, in a ſummary 


way, on the return to a habeas corpus; in which caſe, the 
ſpecial matter of the bye law muſt be x returned, as well as 
all the proceedings thereon, and every thing which is 
neceſſary to be ſtated in an action of debt in a ſuperior 


(a) Bridge. 141. (5) Id. ibid, (c) Sayer 185. 
(4) Vid. 3 Bur. 1322. 0 Vid. Harris v. Wakeman, Sayer. 254. 
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court; and it ſeems, that if the writ be delivered before the 
plaintiff has declared in the inferior court, he ought.imme- 
diately to enter his declaration, that it may be returned on 
the habeas corpus, and the cauſe of action appear to the 
court (a). 
Bur this ſummary mode of deciding on the validity of a 
bye law is confined to the caſe of the city of London. 
A wRIT of habeas corpus cum cauſa, from the court of 
King's Bench, having been directed to the mayor, alder- 
men, and citizens of the city of Worceſter, they returned 
a bye law, which ordered 'the penalty to be recovered by 
action of debt, in the name of the chamberlains, in the 
court of Pleas, held for the ſaid city, and. not elſewhere: a 
motion being made for a procedendo, and cauſe ordered to 
be ſhewn againſt jt, a preliminary doubt was made by the 
court, whether, in any other caſe but that of the city of 
London, the yalidity of a bye-law could be diſputed in this 
ſummary way z they agreed, that this method had been 
always practiſed on bye laws returned into this court, to 
writs of habeas corpus cum cauſa, directed to the courts of 
the city of London; but they did not recollect any inſtan- 
ces where the ſame thing had been permitted, in the caſe of 
any other city or corporation, | 
Ms. Juſtice Deniſon, who had originally ſtarted this 
doubt, ſaid, that ſuch a diſtinction between the city of 
London, and all other cities and corporations, might, per- 
haps, ariſe from particular methods of recovery being 
eſtabliſhed by. the cuſtoms of London, which cannot be 
purſued in this or any other court: for on theſe writs of 
habeas corpus, the perſons to whom they are directed, 
muſt ſhew a good cauſe of detainer; and if this court can- 
not proceed, as the cuſtoms of London authoriſe their 


(a) Bict. in Walton v, Clerk, Carth, 75. l 
RY courts 


172 | THE LAW 
courts to do, this is a good cauſe of detainer. The court, 
therefore, he ſaid, will, in the caſe of the city of London, 
enter into the validity of the bye law, to ſee whether that 
be the cafe or not, and if the bye law appear to be bad, the 
party ſhall be diſcharged as having been detained without 
cauſe. He obſerved further, that a writ of error did not 
lie from the courts of the city of London to the King's 
Bench, as it did from thoſe of other corporations, which 
might be a further reaſon for the diſtinction. With re- 
ſpect to dther corporations, if a habeas corpus cum cauſa 
iſſued, and a bye law was returned as the foundation of the 
action below, the method was not, that the defendant ſhould 
object to the bye law on motion; but that the plaintiff 
ſhould begin anew, and declare again in this court; and 
therefore the queſtion was, whether he ought not to do ſo 
in the preſent caſe. 
Tx court agreed, that it was incumbent on the counſel 
for the procedendo to ſhew, that in any other corporation 
but that of London, the court had ever * the vali- 
dity of a bye law on motion. 

Tux counſel for the procedeads, after having had time 
to look into the caſes, confeſſed they had not found any in- 
ſtances of ſuch ſummary diſcuſſion, but in the caſe of the 
city of London: but they argued, that there was no reaſon 
to diſtinguiſh between the latter and other great Cities ; 
and that the inferior court ought not to be prevented from 
proceeding, where this court could not do the plaintiff the 
ſame juſtice which the inferior court could, by virtue of 
the local cuſtoms of the corporation; they urged, likewiſe, 
the great inconvenience ariſing from compelling parties. 
| refiding i in corporations at a diſtance from London, to ſue 
in this court for penalties of ſmall value, and on local bye 
laws; and that, in caſes like the preſent, where, by the ne- 
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gative words of the bye law, it was impoſſible to ſupport a 
declaration here, it would be productive of much hardſhip, | 
to exclude plaintiffs from entering into the 1 on 
motion. 

Lord Mansfield, with the concurrence of the reſt of the 
court, obſerved, that there was a ſettled courſe” and form 
of proceeding, in caſes of this nature, and that, as among 
the many inſtances of this kind, there was not a ſingle one, 
where the court had ever determined the validity of a bye 
law on the return, except in the caſe of London, the court 
ought not to do it now. The proper courſe was ſettled; 
it muſt be by declaring here, and the defendant might de- 
mur, if he had any objection to the bye law. 

W1rTH reſpect to the negative words, if they ſhould be 
allowed to prevail, all the cities and corporations in Eng- 
land, all the Jittle boroughs who had courts of record, 
would put negative words into their bye laws, and exclude 
this court (a). i 

Ix the caſe of the city of n the court decide on 
the whole matter diſcloſed in the return, and if that be held 
ſufficient, award a procedends to enable the court below to 
proceed: if the defendant conceive the return to be falle, 
his courſe is to apply to have it filed, and then to bring an 
action for a falſe return; and this application he may make, 
before the procedendo be awarded, becauſe the return to the 
habeas corpus only gives a hiſtory of the proceedings be- 
low, and the record itſelf is not removed]; ſo that, notwith- 
ſtanding the filing of the return, the procedendo may {till go, 
if the court be of opinion that the matter returned is ſuf- | 
feient (0). | 


(a) Ballard et aT, chamberlains of Worceſter, v. Bennet, and v. 
Clement, a Bur. 775. 0 Fazakerly v. Baldoc, 6 Mod. 27. 


' CHAP. 


174 THE LAW 


CHAP, vi. 


OF THE MANNER IN WHICH CORPORATIONS ARE 
VISITED, | 


In order to maintain the peace and good government of 
corporations, and to ſecure their adherence to the purpoſes | 
of their inſtitution, the law has appointed a tribunal to in- 
ſpect the conduct of their internal affairs, and to whoſe de- 
ciſion all diſputes ariſing within them may be referred. 
This tribunal, in the caſe of eleemoſynary and eccleſiaſti- 
cal (a) corporations, is, in general, that of a private viſitor ; 
of all other corporations, the court of King's Bench. The 
latter exerciſes its viſitatorial juriſdiction in two different 
ways; by writ of mandamus, and information in the na- 
ture of quo warranto. The preſent chapter, therefore, 
may properly be divided into three different ſections. 
Firſt, Of a private viſitor. © Second, Of the writ of man- 
damus. And Third, Of an information in the nature of 
quo warranto. ; 


; i 


U * 
* 


SECTION I. 
Of a private Viſitor. 


Tus office and character of a viſitor, ſeem to have been 
recognized, and, indeed, well known to the law, ſo early as 


(a) Per Holt, c. af Show. 252, an eccleſiaſtical corporation al- 
ways has a viſitor, and therefore a mandamus was never known to have 


been moved for an abbot or prior, 
| | the 
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1 of the reign of Edward the third. In the 
year books (a), and the book of aſſizes (5), is the follow- 
ing caſe, which has been frequently cited, and made the 
ſubject of comment, One Henry Shirak, as warden of the | 
hoſpital of St. Mary Magdalen of Ripon, brought an | 
aſſize of novel diſſeiſin againſt the archbiſhop of York; and | 
William Poplington, and made his plaint of twelve meſ- 
ſuages and two carues of land, one of the meſſuages being 
the hoſpital : the archbiſhop, by his bailiff, pleaded the 
general iſſue, nul tort, nul diſſeiſin : Poplington, in proper 
perſon, anſwered as tenant, and faid, that the plaintiff, 
Henry, was formerly warden of the hoſpital ; that the ordi- | 
nary of the place viſited him,- and for default found in him. 9 
deprived him; and that afterwards. the archbiſhop, who. | 
was patron, finding the hoſpital void, collated the defen- | 
dant; to this the plaintiff, Shirak, replied; that King Ed- © || 
ward the ſecond, by his charter, of which the plaintiff - 
made profert, gave him the wardenſhip for life, to hold as 

his freehold, and directed a writ to the eſcheator, to deliver 

ſeiſin to him, which the eſcheator accordingly did: that 

one of the twelve meſſuages was the hoſpital, which, to- 
gether with its appurtenances, was lay fee, of which the 
warden paid great and ſmall tythes to the pariſh church, 

and was taxed among the laity, and not among the clergy, 

ſo that he was ſeiſed of a freehold in a lay fee till the time 

of the diſſeiſin, The charter, of which profert was made, 
purported, that the King had given the wardenſhip as 
above, the preſentation. belonging to him by reaſon of the 
vacancy of the ſee of York. 


(a) 8 Ed. 3, 69, 70, theſe are the folios taken from the beginning of 
the year, but in ſome caſes, rke volume in which this caſe is, is folio'd 
from the beginning of the volume, and 69, 70 correſpond with 437, 43k. 
(% Fol. 18, 19, 8 Ed. 3. pl. 29, 31. 


On, 


n 
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On behalf of the plaintiff, it was objected to the plea; 
that it did not ſhew who was the ordinary, who viſited and 
deprived the plaintiff; to which it-was anſwered, that it 
was ſufficient to ſhew that he was viſited by the ordinary 
of the place: it was further objected, that the plea ought 
to have ſhewn a ſpecial cauſe for which the plaintiff was 
deprived ; to which it was anſwered, that the ordinary was 
the ſole judge of the cauſe, and that whether the deprivatiot 
was by right or by wrong, the court could not enquire. 
Wirz reſpect to the plaintiff's replication, it was faid, 
that as the preſentation to the hoſpital, was in right of the 
archbiſhop, the plaintiff could have no other eſtate in it, 
by the gift of the King, than he would have had by the 
gift of the archbiſhop himſelf: that every warden of a 
hoſpital was vifitable ; by the patron; if it were lay; and 
by the ordinary, if it were ſpiritual: and that if the plaintiff 


had been in fact viſited and deprived, and the wardenſhip- 


given to the defendant Poplington, the former could not 
recover againſt the latter; but that if he was not viſited, 
but ouſted wrongfully by the defendants without proceſs 
i ed againſt him, he might recover in the aſſize. It was 


Alo ſaid, by Herle, that the archbiſhop was ordinary; that 


it was confeſſed, by the plaintiff, that he was patron ; and 
that although the defendant Poplington had pleaded a viſi- 
tation in the character of ordinary, yet if it were found by 
the aſſize, that the archbiſhop viſited not as ordinary, but 
as patron, the plaintiff could take nothing. To this, 


| however, the plaintiff's counſel objected, and aſſerted he 


was intitled to take advantage of the conuſance made by 
the defendant, —What was the event in this reſpe& does 
not appear; but whether the defendant might or might not 
be concluded by his mode of pleading, it ſeems a fair de- 
duction, from what Herle ſays, that if it appear, that where 
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the charaſters of ordinary and viſitar at common law unite 
in the ſame perſon, he vilits in the character of ordinary, 

when in fact the party viſited is only viſutable by the 
patron ar common law yiſitor, the viſitation is void „though 
the ſame perſon might have yiſited as patron. or. 77 — 

In the diſcuſſion of the fame caſe it was faid, that if the 
plaintiff was viſitable, and actually viſited and depri 
he had loſt his name of warden, and, therefore, he m1 
ſue to recover his name before he could be Admitted to {us 
in afſize: and Scrap, one of the jullices, mentioned the 
caſe of an aſize of novel diſſeiſin, brought by the warden 
of an hoſpital in the county of Suſſex, in which jt ws 
alleged againſt che plaintiff, that he bad bc rl 
deprived for default fguod in him, to“ which be replic 
that he had never gone befare viſitors, nor ever been callgd 
in judgment before them; but as he confeſſed that he was 
viſitable, and as he had been deprived, the juſtices would 
not award the aſſtae, without bis ſuing, firſt to reverſe what 


the viſitars bad done; on which the Queen, who N] s 


patroneſs of the haſpital, ſent to the juſtices and claimed 
the conulance of the plea, as helongiog to her in 175 
ber patronage ; and the conuſance was granted. — A 
tinction of the ſame kind was afterwards taken (4) hy 
Parning, a juſtice of the Common Pleas, © that where, a 
warden of a chapel is deprived by one who has no title, he 
may have an affize to reſtore him by the name of warden 
but where the ordinary, who, has a title, or more properly, 
ajuriſdiction, depriyes him, there he muſt firſt recaver his 
name of dignity before de can bave an aflize.” | 
Wnar is meant by the party © firſt ſuing, to recover 
his name beſare he can be admitted to ſue in aflize,” does 
not appear very plain: it cannot certainly mean that he 


(a) 13 AC. 2, Gited 4 Mod. 121. 
Var, II, | 5-0 ſhould 
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ſhould have an action on the caſe to recover his name; for 
if the ordinary courts will not take conuſance of the ſen. 
tence of the viſitor in an aſſize, on the principle that he 
has an excluſive juriſdiction, ſo, on the ſame principle, 
they could not inveſtigate the propriety of the ſentence in 
an action to recover the name: it cannot mean that he 
ſhould firſt ſue to the viſitor who deprived him, for by 
| giving judgment that he ſhould recover his name, the viſitor 
of coutſe enables the plaintiff to ſet aſide his own ſentence, 
| which it is not very likely he will do.— The only meaning 
therefore, which it ſeems poſſible to attach to this obſerva- 
tion, ſeems to be this; © that before the party deprived can 
ſue an aſſize againſt the perſon who has been put in his 
room, he muſt appeal from the ſentence of the vfſitor to 
the next ſuperior, if there be one, to whom, by the law, 
an appeal lies from the viſitor's ſentence, as from the biſhop 
when he viſits as ordinary to the archbiſhop, in order to 
have the ſentence reverſed. —If this be the true meaning of 
the obſervation, then we muſt ſuppoſe, that in the caſe 
cited by Scrope, the Queen being patroneſs, had appointed 
intermediate viſitors, with the right of appeal to herſelf.— 
But on the ſame principle it follows, that in the caſe of a 
lay hoſpital, where the-patron, or ſome one appointed by 
the founder, is viſitor, who has no ſuperior to whom an 
appeal can be made, the party deprived by the viſitor * 
no remedy by aſſi ze. 

Tris concluſion is indeed contrary to that 4 Sir Ed- 
ward Coke, who, in James Bagg's caſe (a), founds on this 
caſe of Shirak, this diſtinction, © that if a layman be patron 

of an hoſpital, he may viſit it, and depoſe or deprive the 
| maſter, for good cauſe; ; but if he be deprived without juf 
' quſe, he ſhall have an aflize, becauſe he has no other te- 


: (a) 11 Co. . . | 
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medy ; but if the ordinary depriye a maſter, who is eccle- 
ſiaſtical, without a cauſe, he ſhall not have an aſſize; be- 
cauſe he has another remedy by appeal.“ 


Tus opinion of Lord Coke, however, is by Holt, C. J. 
aſcribed to a note in Dyer (a), at the end of the caſe of 


Dr. Coveney, who being preſident of Magdalen College, 
was deprived by the viſitor, not in the character of ordinary, 
but in that of viſitor; and the queſtion was, whether an 
appeal would lie from the viſitor's ſentence to the King, 
for it was held there could be none to the archbiſhop, be- 
cauſe the act was done not in the character of ordinary, but 
of viſitor, © From hence it follows,” ſays the reporter, 
« that Dr. Coveney, who was deprived, ſhall have an 
aſſize.— Of which concluſion Holt ſays (5), “and that 


was the cauſe of the opinion of Lord Coke, in James 


Bagg's caſe, who there cites the books 8 Ed. z, and 8 Af, 
for this diſtinction. But if we examine theſe books, con- 
tinues Holt, © no ſuch diſtinction is there to be found; the 
party is concluded in the one caſe as well as in the other : 
therefore there is an end of that opinion, for the founda- 
tion fails, and is not warranted by any authority. But 
beſides, it is reaſonable to ſuſpect that caſe not to be law, 
when the thing is impracticable, which it is brought to 
prove.— The head of a college cannot maintain an affize 
for his office of headſhip; he hath not ſuch an eſtate as will 
bear it: the head of ſuch a body cannot maintain an aſſize 
for his headſhip, for he hath no ſole ſeiſin; the whole body 
of the college have an intereſt in the eſtate; the head has 
not a title to a penny of the revenues in his own right, till 
by conſent they be privately divided and diſtributed; and 
then it is his own perſonal property as an individual, and 
not as a perſon having a corporate right.” 


(a) Dyer, 209, (5) Skinn. 487. e 385. 
N 2 f Br 
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By the common law, all fpiritual perſons and corfora- 
tians, as parſons, vicars, deans, prebendaries, deans and 
chapters, are ſubject to the viſitation of the ordinary; as 
were formerly ſpiritual hoſpitals, abbies, and priories (a), 
But free chapels and donatives are exempt from the viſita. 
tion of the ordinary, and fubje& to that of the patron 
only, whether that patron be the King or a ſubject (b); 
and the King viſits either by his chancellor, or'by com- 
miſhoners ſpecially appointed; a ſubject patron, either by 
commiſſioners or in perſon (c). There were likewife ſome 
Abies and priories,-and ſprritua hoſpitals, and ſome cha- 
pels and churches belonging to abbies and priories, which 
were fpecially exempted from the viſitation of the ordinary, 
and ſubject only to that of the pope; and when the juriſ- 
dition of the pope us aboliſhed by ſt. 25 H. 8, e. 21. 
the exemption was continued (d), and the viſitation ordered 
to be by commiſſion from the King under the great ſeal.— 
But by ſt. 31 H. 8, c. 13, ſ. 23, all churches and chapels 
belonging to the monaſtries and other religious houſes diſ- 
folved by that ſtatute, which were exempted from the viſi- 
tation of the ordinary, were ſubjected to the viſitation of 
me ordinary of the dioceſe, or to that of ſuch perſon or 
perſons as the King ſhould appoint. 

Burr the viſitation of the ordinary extends only to mat- 

ters of ſpiritual concern; be has no juriſdiction as-ordrnary 
over the temporal interefts of a ſpiritual corporation, or 
matters affecting its conſtitution. The biſhop, however, 
is frequently the temporal as well as iritual viſitor of the 
dean and chapter: but he has not the former character 25 
biſhop, as he has the latter (2). And where there is no 

(a) 2 Rol. Abr. 229, 230, 231. 10 Co. 41, 

(5) Co. Lit. 344, a. (e) Co. Lit. 36, a. 344, a. (u) S. 20. 


(e). Vid. Rex v. Biſhop of Cheſter, 1 Wil, 206, Biſhop of 
Chicheſter v. Harwood, 1 Term Rep. 650, 


viſitor 


» 
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ile axpeatdly apprimet over « ſpiriteal corpornicn, the 
juriſciction is in the King's Beach (). p 
| Tax right of appointing a viſitor to an eleemoſynary 
corporation, as well as of preſcribing ſtatutes to it, is in 
the founder, whether the King or a ſubject (4); and if no 
viſitor be appointed, the founder and his heirs are viſitors 
by the common law; and by 39 El. c. 5, which gives per- 
miſſion to incorporate workhouſes for the poor by deed 
inrolled, it is enacted, “ that they ſhall be governed and 
viſited by ſuch perſon or perſons, bodies politic or corpe- 
rate, their heirs, ſucceſſors, or aſſigns, as ſhall be nomi- 
nated or affigned by the founder or founders, their heirs or 
aſſigns, according to ſuch rules, ſtatutes, and ordinances - , [| 
as ſhall be eſtabliſhed by the founder or founders, his or lll 
their heirs or aſſigns, in writing under his or their hand and | 
ſeals” (e). 15 ; 10 
in the reign of Henry the Sith, the property of in | | 
hoſpitals having been waſted or miſapplied, a "ſtatute (d) 
was made by which the oRDINARIEs, by virtue of the 
King's commiffion, were commanded to inquire into the 
manner of the foundation of fuch hoſpitals as were of the 
foundation and patronage of the King, and of the ſtate 
and government of them, and certify their inquifitions into 
1. Chancery; with reſpect to other hoſpitals of the ſounda- 
tion and patronage of ſubjects, they were to make the 
or lame inquiries, and correct and reform the abuſes, aceord- 
ar ing to the laws of holy church. This ſtature, it is evi- l! 
the dent, gave only a temporary authority to the ondinaries, | Il 
and conſequently, after the expiration of their commiſion, © - 


(a) Rex v. Biſhop of Cheſter, a Str. 798. 

(b) Vid. ſupra the caſe of Shicak, and 4 Mod. 224. 10 Co. 38, 3+ 
Ver. 472; Vid. vols x, $0, $#+ . 

le) Vid. vol, 1, 57, 60. (d) a H. 5 0 on | 
N 3 the 
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the ſuperintendance of the hoſpitals reverted to the heirs 
of their reſpeCtive. founders, or viſitors appointed by 
them, 

By the 14 El. c. 5, the e an hoſpital, if no 
viſitor was appointed, was to viſit during-his life, and after 
his death the biſhop of the dioceſe, or his chancellor. 

By the ſtatute 43 El. c. 4, after reciting © that lands, 
tenements, rents, annuities, profits, hereditaments, goods, 
chattels, money, and ſtocks of money had been theretofore 
given, limited, appointed, and aſſigned, as well by the 
Queen and her predeceſſors as by others; ſome for the re- 
lief of aged, impotent, and poor people, ſome for the 
maintenance of ſick and maimed ſoldiers and mariners, 
ſchools of learning, free ſchools, and ſcholars in the univerſi- 
ties; ſome for the repair of bridges, ports, havens, cauſe- 
ways, churches, ſea banks, and highways; ſome for the 
education and preferment of orphans; ſome for or towards 
relief, ſtock, or maintenance for houſes of correction; 
ſome for the marriage of poor maids ; ſome for the ſup- 
portation, aid, and help of young tradeſmen, handicraftſ- 
men, and perſons decayed ; and others for the relief or the 
redemption of priſoners or captives, and for the aid and 
eaſe of poor inhabitants concerning the payments of fit- 
teenths, ſetting out of ſoldiers, and other taxes: and 
complaining © that ſuch lands, &c. had not been employed 
according to the charitable intent of the givers and founders, 
by reaſon of frauds, breaches of truſt, and negligence in 

thoſe that ſhould pay, deliver, and employ the fame ;” it 
was enacted, © that it ſhould and might be lawful for the 
lord chancellor or keeper of the great ſeal of England, 
for the time being, and for the chancellor of the duchy of 
Lancaſter for the time being, for lands within the county 


palatine of Lancaſter, from time to time, to award com- 4 
| 5 We + miſſions 
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miſſions under the great ſeal of England, or the ſeal of 
the county palatine, as the caſe ſhould require; into all or 
any part or parts of the realm reſpectively, according to 
their ſeveral juriſdictions, to the biſhop of every ſeveral 
dioceſe and his chancellor, in. caſe there ſhould be any 
biſhop of the dioceſe at the time of awarding the com- 
miſſion, and to other perſons of good and ſound behaviour, 
authoriſing them, or any four or more of them, to enquire, 
as well by the oaths of twelve lawful men or more of the, 
county, as by all other good and lawſul ways and means, of all 
and ſingular ſuch gifts, limitations, aſſignments andappoint- 
ments aforeſaid, and of the abuſes, breaches of truſts, neg- 
ligences, miſemployments, not employing, concealing, 
defrauding, miſconverting, or miſgovernment of any lands, 
tenements, rents, annuities, profits, hereditaments, goods, 
chattels, money, or ſtocks of money theretefore given, 
limited, appointed, or aſſigned, or which ſhould thereafter 
be given, limited, appointed, or aſſigned, to or for any the 
charitable and godly uſes before rehearſed; and that after | 
the ſaid commiſſioners, or any four or more of them, on, 
calling the parties intereſted in any ſuch lands, tenements,, 
&c. ſhould make enquiry by the oaths of twelve men or. 


more of the faid county, to whom the ſaid parties intereſted 5 N 


ſhould and might have and take Weir lawful challenge and 
challenges; and on ſuch enquiry, hearing, and examina- 
tion, ſet down ſuch orders, judgments, and decrees, that 
the ſaid lands, tenements, rents, annuities, profits, goods, 
chattels, money, and ſtocks of money, might be duly and 
faithfully employed to and for ſuch of the charitable uſes 
and intents before rehearſed reſpectively, for which they 
were given, limited, aſſigned, or appointed by the donors 
and founders 3 which orders, judgments, and decrees, not 
being contrary or repugnant to the orders, featutes, or decrees . 

N 4 f 
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of the donbys or funders; fhduld Rand firm and be goed, 
and ſhould be executed accordingly, until the ſame ſhould 
be undone or altered by the lord chancellor of England, or 
lord keeper of the great ſeal; or the chancellor of the 
county palatine of Lancaſter reſpectively, within their 
ſeveral juriſdictions, on the complaint of any party 
grooved. 2 

By ſ. 8, all orden, judgments, and decrees of the com- 
miſſioners, or of any four or more of them, are to be cer- 
tified, under the ſeals of the ſaid. commiſſioners, or of any 
four or mote of them, into the court of Chancery of 
England, or of the county palatine TIN within 
the time limited in the commiſſion, 

By I. 9; the lord chancellor or lord TREE and the 
chancellor of the duchy, are to take ſuch order reſpectively 
for the due execution of the decrees of the commiſſivners, 
ab to either of them ſhall ſeem fit and convenient. | 

Ap byſ. 10, any perſon who ſhall find himſelf grieved 
by any of the orders or-Jecrees may; after the certificate, 
complain to the lord chancellor, or lord keeper, or the 
chancellor of the duchy refpeRively, who, according to 
their ſeveral juriſdictions, may, by ſuch coterſe 2 to their 
wi/dem ſhall ſeem meeteff, the circumſtances of the caſe con- 
ſidered proceed to the examination, hearing, and deter- 
mination of ſuch complaint; and may annul, diminiſh, 
alter, or enlarge the orders or decrees; conſiſtently with 
equity ai. d good conſciente, according to the true intent 
and meaning of the donors and founders. | 

Bor it is provided that this act ſhall not extend to lands, 
&c. given to àny college, hall, or houſe of learning within 
the univerlities, or to the colleges of Weſtminſter, Eton, 
or Winchelter, or to any cathedral or collegiate church 
ind that It Chatl not extend to any city or town corporate 

| or 
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or to amy lands of tenements given to the uſes mentioned it) 
the former part of the ſtatute within ſuch city or town 
corporate, where there is a ſpecial governor or governors 
appointed to govetn or direct ſuch lahds; Se. nor to ay 
college; hoſpital; or free ſchool; which have ſpecial viſitors 
or governors, or overſeers, appdinted them by their 


h founders. 


Ir is likewiſe provided, that this act ſhall not be pre- 
judicial to the juriſdiction of power of the ordinary. 

Tus ptoviſo, with reſpect to cities and towns corpo- 
rate, extends to à gift to a corporation, to be employed in 
another corporation, or to be employed by the mayor in 
the ſame corporation: and to a giſt to an hoſpital in repu- 
tation, which has a governor; as to the poor knights of 
Windſor, for the dean and canons of Windſor ate their 
governors, appointed by the founder (a). 

Bor the proviſo does not extend to a gift to a corpo- 
ration not in exiſtence at the time of the act, nor to a gift 
made, fnce the act, to a corporation which was then in ex- 
jiſtence : nor to goods given to a corporation, for it (peaks 
only of lands and tenements; nor. to a gift to a corpo- 
ration, which is not to be employed in that or any vther 
corporation (6); nor to a gift made to the governors or 
truſtees of a ſchobl, to be laid out on an object not con- 
nected with the purpoſe of their inſtitution, | 

Tnus, where lands were given to the governors of 
Harrow ſchooh us truſtees, vn truſt to employ all the 
profits yearly towards repairing and amending the com- 
mon highway, from Edgeware to London, when, and as 
often, and in fuch manger as they ſhould think fits and 
that, if it {ould afterwards happen; that the highway from 


| Edgeware to London ſhould be ſufficiently amended, or 
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would not require the whole profits to be laid out on it, 


then they ſhould lay out on the road from Harrow to 
London, the whole, or ſo much as ſhould remain after re- 
pairing the other road: an information being filed, by the 
attorney general, againſt the governors, on the ground that 
they had expended thoſe profits on the Harrow, which 
ſhould have been all laid out on the Edgeware road; it 
was objected, on behalf of the defendants, that the court 
had no juriſdiction, becauſe, where no ſpecial viſitor was. 


appointed, the viſitatorial power reſulted to the heir of the 


founder; and therefore,” though no ſpecial viſitor was here 
appointed, this caſe came within the proviſo of the ſtatute, 
and no commiſſion could iſſue; and it was only in the caſe 
where a commiſſion could iſſue, that the court of chancery 
had juriſdiction.— The lord chancellor (a) admitted, that 
the true conſtruction of the proviſo was, that where a 
college, hoſpital, or ſchool was founded, and a ſpecial 


viſitor was appointed, or there was a viſitor by operation 


of law, the commiſſion, by virtue of that ſtatute, ſhould 
not interpoſe; and that, therefore, if this information had 
been for the revenue of the ſchool, the objection to the ju- 
riſdiction might have applied; but this, he obſerved, was 
a diſtint charity from the ſchool, a collateral truſt with 
which the viſitor, if there was one, had nothing to do; 


and therefore was properly within the juriſdiction of the 
court (5). 


WHERE no ſpecific proviſion is made for the OE 
and management of a charity, the court of chancery, by 
virtue of its general juriſdiction, takes cognizance of it, 
by information, in the name of the attorney general, and 
ſince this ſtatute, by commiſſion in all caſes within the ge- 


| (a) Hardwicke. 


(5) Attorney gen, v. governors of Harrow ſchool, 2 Veſ. 551- 1 
| ne 
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neral purview of the ſtatute, and not coming within the 
exception of the proviſo. But where there is a charter, 


giving proper powers, the charity muſt be regulated in 


the manner in which the charter has pointed out; and 


where there is a local viſitor the court of chancery has 


no juriſdiction over W Re 
vilitor (a). 
Wanna Ge:evifies for - whoſe” benefit 'a charity is 


eſtabliſhed, are not themſelves incorporated, but truſtees or | 


governors are appointed, as in the caſe of Sutton's hoſ- 
pital (50, the governors have a kind of viſitatorial power 
with reſpeR to the objects of the charity; but where no 
viſitor is expreſsly appointed, and the legal eftate of the 
endowment is veſted in the governors, the latter, as to the 
management of the revenues, REPENS r 
of the court of Chancery. 


Tus free grammar ſchool of Birminghans wan e ; 


by King Edward the 6th, who endowed it, and by letters 


patent appointed perpetual governors with power to make 


laws and. ordinances for the better government -of the 
ſchool; but by the letters patent no expreſs viſitor was ap- 


pointed, and the legal eſtate of 4 veſted ; 


in theſe governors. 
A COMMISSION having ied, under the great ſeal, 


to inſpect the management of the governors, it was ob- 
jected, that the King having appointed governors, had, by 
implication, made them viſitors, the conſequence of which 
was, that according to the expreſs words of Lord Coke, in 
the caſe of Sutton's hoſpital, the crown could not iſſue a 
commiſſion to viſit or inſpect the conduct of thoſe go- 


vernors. 
(a) 3 Atk. 108. 1 Price, a Vel. 328, $29. N 


zen. v. Middleton. 
(5) 10 Co. 31 a, vid. vol. I, 5, 35. 
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Tut matter was firſt heard by Lord Chancellor Mac. 
clesfietd, and afterwards by Lord King, who defired the 
aſſiſtance of Lord Chief Juſtice Eyre, and Lord Chief 
Barou Gilbert, and all three agreed, that the commiſſion 
was good; they conceived it to be unreaſomable and of 
miſchievous confequencs, that where governors were ap- 
pointed, . theſe, by conſtruction of law, ſhould be viſitors, 
and ſhould have an abſolute power, and remain exempt 
from viſitation themſelves. They therefore held, that in 
thoſe cafes, in which the governors or viſitors were faid 
not to be ocrountable, it muſt be intended to be confined to 
thoſe caſes where the governors have the power of govern- 
ment only, and not Where they have the legal eſtate, and 
are intruſted with the receipt of the rents and profits; be- 
eauſe it would be of the moſt pernicious conſequence, that 
a perſon, entruſted with the receipt of rents and profits, 
efpevially for u charity, ſhould not be accountable, how- 
ever he might miſernploy them. They held further, that 
the word © governor” did not of itfelf imply “ viſitor,” 
and that fach n conſtruRion was againſt the common and 
natural meaning of the word, and inſtead of being for the 
benefit, was'to the great prejudice of the charity (a). 

' Int the caſe of Harrow ſchool, before mentioned (6), the 
lord chancellor admitted, that the governors were not 
aeceſſaraly viſitors, and conſequently, that they might be 
ſubje& to the juriſdiction either of a viſitor or of the court 
of Chancery with reſpect to the revenues, though they 
might de e, with reſput2 to: the government of 6s 
ſchool. 

By the conſtitution of Magdalen college, on Blackheath, 
under the will of Sir John Morden (c), the truſtees, and 

| the 

(a) Eden v. Foſter, 2 P. Wms. 325. (5) P. 185. 

(c) I find myſelf under the neceſſity of remarking, that if Lord 
Hartwicke was the 6 
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the ſurvivors of them, were to have a power to place and 
diſplace the chaplain, treaſurer, and other officers, at their 
will and pleaſure, and to make bye laws and rules for the 
regulation of the charity, and for the government and con- 
duct of the houſe, After conferring on them this power, 
the teftator directed, © that the faid governors foutd and 
might viſit the faid college once a year, or oftener, if they 
thought fit: at which time they were to inſpect the trea- 
furer's accounts, and alſo to examine into the behaviour of 
the chaplain, &c. and if they found they had ated diſ- 
honeſtly and improperly, to diſplace them, and put other 
perſons in their room: and likewiſe, if they found any 
merchants immoral, guilty of drunkenneſs, &c. they uli 
and might remove them.” 

On a petition prefented to the Lord Chancellor Hard- 
wicke, in the name of the attorney general, at the relation 
of one Gray and others, on behalf of the charity, againſt 
Sir John Lock and others, truſtees, his lordfhip is made 
to expreſs himſelf thus: At preſent the queſtion is, 
whether I ſhould be warranted on ſuch an application as 
this, to take a previous ſtep to reſtore theſe perſons to their 
places in the college. It is incumbent on this court to 
ſuppart the charity, It is like wiſe incumbent on it to 
maintain and guard the power of thoſe ho have that au- 
thority from the donor. For it would be of bad conſe- 


be was very unfortunato in vet having hie deciſions wN by mop of 
accuracy and preciſan. In Ackins and Veſey, there js. hardly. ever 
ſtate of the fact given to render the arguments of the counſel and the 
judgment of his lordſhip intelligible. The reader is left to collect, from 
the alluſions of each, ſuch an imperfect ſtate of the caſe as he can, and 
frequently-to ſupply; from conjecture, ſomething to render it conſiſtent 
with itſelf; and his Jordſhip's judgment is generally reported in a man- 
ner ſo conſuſed, and in —— er ESI hag 501 
cult to eſtabliſh. upon it any general principle, 
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quence to the n if the authority of . intruſted 
with the management of it, were, upon every inſtance, nn 
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enervated and broken into. : 
« Ty there were to be the fans diente . 


amotion of ſome penſioners of an hoſpital, as if they had 
turned out a perſon from a freehold, no man of fortune or 


abilities would undertake ſuch a truſt. Sir John Morden 
has not left the power of viſiting to his heir, but has made a 


perfet? conſlitution of this. charity. Now this is very ma- 
terial to the firſt and grant * enen, 


truſtees. 


41 AGRER, that where. there are governors ** are 


viſitors likewiſe, ſo far as relates to the eſtates of this 


charity, they are ſubject and accountable to this court. 
There are two ſorts of authorities here: one as to the 
management of the eſtate and revenue; the other as to the 


management and government of the houſe: in the latter 
they are abſolute, and not controulable by this court, 


As to the queſtion, whether they have an arbitary power 
to remove at pleaſure, I will give no abſolute opinion, but 
am inclined to think they have ſuch a power of removing, 
without hearing, or giving any reaſon for ſo doing. My 


- reaſons are theſe: by the conſtitution of this charity, they 


have a power of removing the chaplain, treaſurer, and 
other officers, at their will and pleaſure. If it had reſted 
there, there is no doubt but they might have done it; but 
it is inſiſted, by the attorney general, that there is another 
clauſe reſtraining them. But I think the latter clauſe is 
not a reſtraining clauſe, nor gives them leſs power, but 
only lays an injunction or obligation upon them to remove 
for ſuch general offences, and leaves them, in every in- 
ſtance beſides, to act at their diſcretion. But afterwards, in 
their general local viſitation, they are to call the treaſurer 

| | 8 8 


OF CORPORATIONS * 191 
to account. This they might have done by virtue of their 
being governors, and therefore it is an injunction upon 
them to inſpect the treaſurer's accounts, &c. Are they to 
remove the officers and ſervants for any offence that muſt 
be ſupported in a court of juſtice, with the ſame legal 
nicety as in the caſe of a freehold? Is the chaplain or 
treaſurer an officer for life? They would, if ſo, be equally 
reſtrained from removing them as the merchants them» 
ſelves. As to the merchants, if guilty of drunkenneſs or 
any debauchery, then they hall and may, by writing under 
hand and ſeal, turn them out. | 

“TRE words Hall and may, in general acts of parlia- 
ment, or in private conſtitutions, are to be conſtrued im- 
peratively: they muſt remove them. On the whole of 
this point, I am of opinion, that there is a general power 
of amotion, but, as I ſaid before, the founder has laid an 
obligation on them to turn them out for the majora crimina, 
if I may fo call them. The great difficulty. with me, 
is, the danger of making a precedent of reſtoring a mere 
penſioner of an hoſpital, on the application of the penſioner 
himſelf, Conſider what number of great hoſpitals there 
are in this kingdom, and how bad the conſequence would 
be for me to examine too nicely into theſe amotions, as if 
the freehold of a perſon were in queſtion. The governors 
of theſe hoſpitals every day turn out and put in, and there 
would be no end of ſuch enquries were I to interfere” (a). 

Ox the petition of two perſons, of the names of Heath 
| and Gilpin, the latter being rector of Howton, Queen 
Elizabeth granted a charter for founding a free ſchool and 
, alms-houſe: governors were appointed with a power to 
X appoint and remove the maſter and uſher of the ſchool, and 
to do every other matter neceſſary and expedient for the 


(a) A is, ae; + k 
LES in ſcholars; 
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ſcholars 3 ee e 
and the ſuccefiors of Gilpin, as rector of Hawton, to ap- 
point governors from time. to time, and to zemove thoſe 
governors as often as found convenient. 

AN information, in the name of the attorney genera), 
having been filed againſt the maſter and gaverpars, an the 


principle of the ;court of Chancery having the general - 


ſupatintendency of all charitable davations and truſts; the 
principal queſtion was, whether, an the ſuppakitian that 
there gxifted a juſt graund af complaint, this was & proper 
caſe for the general juriſdiction of the court, or whether 
here were not proper viſitors to take conuſance af it. 
TRE. lord chancellor (a) ſaid, that, from the nature of 
this foundation, he thought the application to the juriſdic- 
tion of the court of Chancry, was improper, and that re- 
courſe ſhould have been had to another method of pro- 
ceeding to rectifſy what was wrong in the exerciſe of the 
power given over this charity; this foundatian, he ob- 
ſerved, had been made at the petition of two private perſons, 
by charter from the crown, which diſtinguiſhed this from 
caſes on the ſtatute of charitable uſes, or caſes before that 
ſtatute, in which. the court exerciſed juriſdictian over cbari- 
tier at large ): over theſe, the King had a general juriſ- 
diction, becauſe there muſt be ſomewhere à power to te- 
gulate; but where there was a charter, with proper 
powers, there was no ground to come into this court to 
Aſtabliſh a charity; and it muſt be left to be regulated in 
dhe manner in which the charter had directed, gr by the 
ariginal rule of the law. Though, therefore, he had often 
| H 10 this court, that where. an are 


(a) Handke. 
(5) By charities at large, his Idraihip means hace without an in« 


corporation, or not eſtabliſhed by chaxter. 


was 
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was brought to eſtabliſh a charity, praying a particular re- 
lief, in which the party failed, yet the information was not 
to be diſmiſſed; but there muſt be a decree for the eſtabliſn- 
ment;” this was to be underſtood as applying only to 
charities at large, or charities in their nature before the 
Hlatute of charitable uſes (a), and not to the caſe of charities 
incorporated, eſtabliſhed by the King's charter under the 
great ſeal. It had been held, he ſaid, in the caſe of 
Birmingham ſchool, that the very appointment of governors of 
an hoſpital would give the viſitatorial potuer.— The reſult _ 
was, that, had the queſtion reſted ſingly on the power 
given to the governors, he ſhould have been of opinion, 
that the governors were viſitors.” But it had been ob- 
jected, he ſaid, that here the eſtate and revenue were veſted 
in the governors, and that then they could not be viſitors, 
becauſe they could not viſit themſelves. - This, he ſaid, 
was a material objection, and had been ſo held in the caſe 
of Sutton Coalfield (b), becauſe they might miſapply the re- 
venues; but it had never been held, that the governors 
could not be viſitors merely becauſe the legal eſtate of the 
charity was veſted in them. This reſembled almoſt ex- 
| actly the caſe of Sutton's hoſpital, in which, as to this point, 
a the leading principle was, that the legal eſtate of the cor- 
poration, being veſted in the governors, did not exclude 
x them from the right of governing and viſiting; for that 
0 none of the money could come to the hands of the gover- 
in nors: though, if they had been to receive the rents and 
ne profits, and to apply them, that might have been of another 
en 
on 


conſideration, and might haus excluded them. In the preſent 
caſe the governors had only the legal eſtate in them, not re- 
ceiving the revenue, which the maſter did, from time to 


(a) It ſeems difficult to attach a preciſe meaning to the words here 
put in italics, (5) Duke's Charitable Uſes, 68. , 
\ FO Ih IE O time, 
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time, and for which he accounted. —In afiother reſpect, in- 
deed, this differed from the caſe of Sutton's hoſpital, that 


there was another ſuperintendancy over the governors, 


themſelves ; and, if they were not viſitors, the heir of Heath 
and the ſucceſſor of Gilpin were certainly viſitors, for the 
power of removing governors included every thing. 
On the whole, he was of opinion, that this information 
was impropetly brought 'in reſpect of the juriſdiction: 
« and certainly, he repeated, there were ſome where viſitors 
of this charity; for the proper place to apply to for miſ- 
behaviour, would be to the governors ; if they refuſed, it 
would be a miſbelfaviour in them; and then application 


ſhould be made to the rector, &c. to remove them and ap- 


point others.“ (a). 
Ir this be an accurate report of 1 Hardwigke's judg- 
ment, it proves, that his lordſhip was miſtaken in his re- 


collection, both of the caſe of Birmingham ſchool, and of 


that of Sutton's hoſpital. In the former it was ſo far from 
being held, as his lordſhip is made to fay, © that the very 
appointment of governors of an hoſpital would give the 
viſitatorial power;” thatit is reſolved, in expreſs terms, that 
the word © governor” did not, of itfelf, imply © viſi- 
tor” (5). In the latter, the words of the letters patent 
are theſe: and for the better government of the faid 
hoſpital, the ſaid Thomas Sutton during his life, and after 
his deceaſe the faid governors, for the time being, or the 
moſt part of them, or ſuch and ſo many of them as the 
ſaid Thomas Sutton ſhall, by his writing, under his hand 
and ſeal, thereunto aflign, appoint, and nominate, ſhall and 
may, after the deceaſe of the faid Thomas Sutton, have full 
power and lawful authority, to viſit, order and puniſh, 


(a) Attorney gen. v. Middleton, 2 vel. 327. 
(5) vid. 2 P. W. 327. Ante, p · 188. 


prank 
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place, or diſplace the maſter, preacher, ſchoolmaſter, uſher, 
poor people, ſcholars, members, and officers of the ſaid 
hoſpital, and every of them, &c.“ (a). On which the 


court on this point, are theſe: To be viſited by the go- 
vernors, &c. that is explanatory; for in this caſe, the poor 
which ſhall be reſident in the houſe of the charter-houſe, 
ſhall not be incorporated, but certain perſons, in whom the 
poſſeſſions are veſted, who ſhall not be reſident there, but 
only have ws general government and ordering -of the 
poor therein for if no viſitor had been appointed 
by the charter, the governors ſhould viſit”? (5). Here Lord 
Coke has clearly in view, only the ſuperintendance of the 
conduct of the perſons who were the objects of the charity 
and of the officers of the houſe; as to which the gover- 
nors, as governors, are certainly viſitors, whether the rents 
and profits paſs through their hands or not. 4 

Bur the proper diſtinction ſeems to be this, that when 
governors are appointed to ſuperintend a charity, they are, 
in all caſes, viſitors of the objects of the charity; when the 
application of the revenues is not immediately intruſted to 
them, they are alſo viſitors as to the application of the re- 
venues, and the court of Chancery has no juriſdiction over 
them ; but when the management and application of the 
revenues is immediately intruſted to them, then, as to 
theſe, they are ſubje& to the controul of that court. 


founder, he may delegate the. viſitatorial power generally 
or ſpecially; if he appoint a general viſitor without re- 
ſtraint, as to any particular inftance, the perſon ſo conſti- 
tuted has all incidental powers. But a perſon conſtituted 
Viſitor in general terms, may be * to particular 


(a) 10 Co. 13, a. (5) 16 Co. 202 
2 " inſtances, 


—— 


words of Lord Coke, in reporting the reſolution of the 


As eleemoſynary corporations are the creatures of the 


* 
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inſtances. So, the founder may appoint a ſpecial viſitor 
for a particular purpoſe, and no farther. So, he may make 
a general viſitor, and yet appoint an inferior particular 
power, to be executed by another perſon who will then be 
pecial viſitor. Thus the viſitation of the corporation at 
large may be jn one perſon, and that of one of the mem- 
bers, as of the head, may be in another : and if the founder 
of a college appoint a viſitor of the head ſpecially, the ge- 
neral power of viſitation remains in the founder and his 
heirs. The manner too in which the viſitatorial power 
ſhall be exertiſed, - whether general or ſpecial, may be pre- 
ſcribed by the founder (a). 

No particular form of words is ; neceſſary for the ap- 
pointment of either a general or ſpecial viſitor. Let the 
biſhop of Ely, for the time being, be viſitor,” is an ap- 
pointment of a perpetual and general viſitor. But a per- 
ſon may be general or ſpecial viſitor without ſuch expreſs 
appointment, and the intention of the founder that he 
ſhould be fo, collected from the ſtatutes. So, from the 
whole purview of the ſtatutes conſidered together, muſt be 
collected the power which the founder meant to give the 
viſitor (5). | 
Tux ſentence of a viſitor, on ſubjects withio his juriſ- 
diction, is final and concluſive, and the King's courts can- 
not, in any form of proceeding, review the ſentence. Lord 
Chief Juſtice Hale is ſaid to have been always of this 
opinion; and on this principle was decided the caſe of one 
Appleford, who applied to the court of King's Bench for a 
mandamus, commanding the maſter and fellows of New 
College, in Oxford, to reſtore him to a fellowſhip of which | 
they had deprived him : the mandamus iſſued; and they 


(a) Vid. Fitzg. 3 307. 3 Atk. 663. 1 Veſ. 78. 2 Veſ. 325. 


returned, 


1 Bur, 200. () Vid. the authorities laſt cited. 
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returned, that by the laws of the founder, they might ex- 
pel any one wha had committed an enormous crime ; that 
Appleford had committed an enormous crime, and that, 
therefore, they expelled him ; that he had appealed to the 
biſhop of Wincheſter, who was viſitor of the college, and 
who confirmed the expulſion; then they concluded to the 
juriſdiction of the court: this was held a good return, 
though it did ndt mention what crime Appleford had com- 
mitted, ſo that it might-appear to the court, whether he 
was lawfully expelled or not; for it was held, that the 
court had no right to interpoſe, and therefore it was of no 
uſe to mention the crime (a.. 

Bur this point was not finally ſettled till the famous 
caſe of Phillips and Bury; which, as it is a leading caſe on 
the ſubject of the viſitatorial power, and not very diſtinctly 
reported in any one book, the reader will excuſe me for 
giving at ſome length. 

ExETER college, in the univerſity of Oxford, was 
founded by William Stapleton, in 
the year to conſiſt of a rector and 
fellows or ſcholars; by the name of the rector and ſcholars 
of Exeter college, within the univerſity of Oxford : but 
this houſe, which was originally a hall, was made a college 
and body politic and corporate, by Queen Elizabeth, in 
the eighth year of her reign: the founder gave a body of 
ſtatutes to.the college, by which the biſhop of Exeter, for 
the time being, was appointed general viſitor; by one 
ſtatute, the mode by which the rector ſhould be elected was 
pointed out, and an oath preſcribed-to him, on his election, 
by which, among other things, he was to ſwear, that he 


(a) Daniel Appleford's caſe, 1 Mod. 82. Carth. 92, 93, cites 1 Mod, 
2. 1 Lev. 23, 65, 2 Lev. 14. Raym. 56, 94, 100. Sid. 94, 152, 
346, 2 780 
O 3 N would 
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would keep and defend the liberties and privileges of the 
college ; another ſtatute pointed out for what faults and 
crimes he ſhould be deprived, among, which were waſting 
or alienation of the revenues or goods of the college, adul- 
tery, and ſome other particular acts, and likewiſe the man- 
ner in which he ſhould be removed for theſe faults, viz, 


that he ſhould be admoniſhed by the ſub- rector, and five 


ſenior fellows, quietly to depart, which, if he refuſed to do 
within a certain time limited, the ſub-reQor, with the con- 


ſent af the major part of the ſcholars, ſhould write to the 


biſhop, who ſhould hear the accuſation, and if he found it 
true, remove the rector from his place: the ſtatute de vi/i- 
tatione runs in this manner, Liceat Domino Epiſcopo Ex- 
oniz, quoties per Rectorem, et, in ejus abſentia, Subrec- 
torem, quatuor alios ex ſeptem maxime ſenioribus fuerit 
requiſitus, necnon abſque requiſitione ulla de quinquen- 
nio in quinquennium ſemel ad dictum Co per ſe vel 
commiſſarium accedere. 

66g tamen ad deprivationem aut inhabilitatem rectoris aut 
expulſionem Scholaris alicujus per Epiſcopum Exonienſem 
vel ejus commiſſarium agatur, tunc oſtendantur ei de- 
tecta (a) quibus ſi non poterit rationabiliter reſpondere, et 


ſeſe ſuper objecta purgare, amoveatur ine appellatione, aut 


ulteriori remedio dummodo ad zus expulſionem concurrat 
conſenſus rectoris et trium de ſeptem maximè ſenioribus 
ſcholaribus tunc in univerſitate preſentibus, fine quorum 
conſenſu, irrita fit hujuſmodi expulſio et nulla ipſo facto 
et inſuper ſr contra Rectorem, ad amotionem ab officio per 
hujuſmodi Domini Epiſcopi Commiſſarium etiam conſenti- 
entibus quatuor ex ſeptem maximè ſenioribus ſcholaribus 
procedatur, non negamus ei omnes exceptiones juſtas, 


(a) Qu. whether it ought not to be object or dęſecta. 
apud 


ud 
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und eyndem Dominum Epiſcopum Exonienſom, dym- 
modo ulterius non appellet,” | 

W1TH reſpect to the time which the viſitation Gould 
laſt, the ſtatutes had this clauſe : © Non excedat ultra duqs 
dies proxime ſequentes, aut, ex cauſis urgentiſſimis et 
rariſſimis, ultra tres dies, ſed triduo tranſacto, eo ipſo, viſi- 
tatio illa pro terminats et diſſoluta habeatur. 

I the college there were ſome perpetual ſcholars, and 
ſome probationary, whoſe period of probation was a year; 
an oath was preſcribed to the ſcholars of each claſs; that 
of a probationer, was, that he ſhould not reveal the ſecrets 
of the college, or make parties in it, and if he ſhould hap- 
pen to be expelled the college, that he ſhould renounce all 
appeals, and ſhould do ſo in writing, if be ſhould be re- 
quired ſo to do at his expuliton. The oath of a perpetual 
ſcholar was, to abſerve the ſtatutes of the college, to do or 
ſuffer no damage to the college; to obey his ſuperiors ; 
and, if he ſhould be expelled, to renounce all appeals, &c. 

Ov the firſt of June, in the fecond year of King James, 


| Dr. Bury was choſen rectar of the college. 


On the 6th of October, in the firſt year of King Wil- 
liam and Queen Mary, ane James Colmer, a fellow of the 
college, was convicted of incantinency, before Dr. Bury, 
the rector, the ſub- rector, and dean, and kve others, of the 
ſenior fellaws of the college, with the aſſent of the rec- 


tor, and for that reaſon expelled the college. 


CoLMER appealed to the biſhop of Exeter, as viſitor, 
who received the appeal, granted an inhibition to any fur- 
ther proceedings againſt Colmer, and made an order re- 
quiring the rector and fellows to give an account of their 
proceedings, ſub pend furis et coutemptus. © This order was 
ſerved upon the rector and fellows, and then the rector ſent 

O4 a ſub- 
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a ſubmiſſive letter to the biſhop, and no farther proceed- 
ings were had for ſome months. | 

Tu biſhop commiſſioned Dr. Maſters to determine 
this appeal, for which purpoſe a citation-was fixed on the 
chapel door of the college, requiring the rector, &c. to ap- 
pear on Saturday, March 23d, 1688—g, or 1689g—go. The 
rector appeared accordingly, and tendered a proteſtation; 
but the commiſſary proceeded to give ſentence for the 
reſtoration of Mr, Colmer. 

Sou time after this ſentence, the rector and fellows 
proceeded againſt Mr. Colmer, as a pretended fellow, for 
another act of incontinency ; 3 he again appealed to the - 
- biſhop, who received the appeal a ſecond time, and re- 
ſolving on a viſitation in perſon, ſent a monition, on the 16th 
of May, 1690, under his epiſcopal ſeal, directed to the ſaid 
Dr. Bury, then rector, and to the ſub- rector of the col- 
lege, requiring them to appear, on the 16th of June, next 
following, before the biſhop or his commiſſary, in the 
| Chapel of the college: on the ſaid 16th of June, the biſhop 
went to the college in order to viſit it, and went to the 
| chapel of the college, but found the chapel doors ſhut | 
againſt him. The rector and ſcholars, in the court of the 
college, offered to deliver to the viſitor, a proteſtation un- 
der the college ſeal, in which they ſet forth, as a reaſon for 
not obeying the citation, the biſhop's having viſited in the 
February before, by Dr. Maſters: the viſitor refuſed to 
accept the proteſtation, and one Francis Webber being 
ſworn, declared on oath, that the citation was read in the 
chapel of the college before the coming of the biſhop. 
The biſhop cauſed the names of the rector and ſcholars to 
be called over, but they did not appear; the porter being 
called, and not appearing, the viſitor departed without do- 

| ing 


t 
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ing any thing further : on the firſt of July, 1690, the viſi- 


tor, by a certain other writing, ſealed with his ſeal, cited 


the rector and ſcholars by name, to appear before him 
in the commons hall of the college, on the 24th of July, 


then next following, of which. the rector and ſcholars 
had notice, and proteſted, by a certain writing under 


their common ſeal, againſt the intended vifitation. ' The 
proteſtation, as before, ſet forth the ſtatute de viftatione, 
by which the viſitor was to viſit de quinquennio in quin- 
quennium, then ſhewed that he viſited by his commiſſary, 
Dr. Maſters, in March; that five years were not ſince 
elapſed, and that they were ſworn to preſerve the ſta- 
tutes and privileges of the college; giving theſe as their 
reaſons, why they could not ſubmit to the viſitation. 
The viſitor, however, proceeded in his viſitation, - on 


Thurſday the 24th of July; Dr. Bury, and ſeveral of the 


ſcholars, being ſummoned, did not appear; on which 
the viſitor- called for the oath of the apparitor of the 16th 
of June, and ordered it to be regiſtered as an act: then 
he adjourned the viſitation till Friday the 25th, and on 
that day's meeting did ſeveral viſitatorial acts, and, in 
particular, ſuſpended George Verman, John Hern, Tho- 
mas Lethbridge, Benjamin Arches, and ſeveral other 
fellows for their contumacy in not appearing ; then he 
adjourned till Saturday the 26th of July, when, by the 
conſent of four of the ſenior fellows of the college, then 


preſent in the univerſity, and not ſuſpended, he deprived 


the rector: but four of the aſſenting fellows were not 
four of the ſeven ſeniors; unleſs by the expulſion of Dr. 


Hern, who had a college living, which was thought in- 5 
compatible with his fellowſhip, and the ſuſpenſion of 


four others their ſeniors. | 
AFTER 
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' AFTER this ſentence William Painter was choſen rector, 
« concurrentibus iis qui in jure requiruntur.“ | 

O this cafe an ejectment was brought by one Phillips 
for the rector's houſe, on the demiſe of Painter, againſt 
Dr. Bury. The defendant pleaded ſpecially, that the houſe 
in queſtion was the freehold of the rector and ſcholars, but 
ſaid that he was then rector of the college, and that in right 
of the rector and ſcholars he entered and ejected the plain- 
tiff; without this, that the leſſor of the plaintiff, at the 
time when the leaſe in the declaration mentioned was 
made, was rector of the college. 

Tu plaintiff replied, that the meſſuage belonged to 
the rector and ſcholats, but that the leſſor was rector, and 
not the defendant, at the time of the \Jeaſe : on this they 
were at iſſue, on which a ſpecial verdi& was found, ſtating 
the facts before ſet forth: and the general queſtion was, 
whether, under all the circumſtances, Painter was, at the 
time of the demiſe, rector of Exeter college, or not, which 
depended on the validity of the deprivation of Dr, Bury. 
By the opinion of three of the judges, Sir Samuel Eyre, 
Sir Giles Eyre, and Sir William Gregory, againſt the 
opinion of Lord C. J. Holt, the deprivation was held to 
be void, and judgment given in favour of the defendant» 
which however was afterwards reverſed in a writ of error 
inthe Houſe of Lords. 

In the arguing of this caſe two principal dia were 
- agitated ; firſt, whether the validity of the ſentence of de- 
privation was examinable in a collateral action in the 
courts of common law? And, ſecondly, if it was, whe- 
ther, in the preſent — the 25 had power to give 
ſuch a ſentence ? 

In the courſe of the argument, every one of the three 


judges uſed expreſſions, from which j it might have been con- 
 Cluded, 
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cluded; that they admitted the ſentence of the viſitor could 
not be examined by the courts of common law, in cafes 
which clearly fell within his juriſdiction. 

Six Samuel Eyre is reported (a) to have ſaid, © if, by 
what is found, it appears to us that the viſitor acted tra- 
judicialh, and has done wrong in depriving the rector; 
certainly we are not to intend that he has done right.” 
From this it might be fairly implied, that if he had thought 
the caſe came within the vifitor's juriſdiction, he would 
have thought the ſentence could not be examined in the 
preſent action. | 

Sm Giles Eyre expreſsly ſays (5), © though, where the 
viſitor has a power, the fentence ſhall not be examined 
here, yet when he has not any authority, it ſhall be ex- 
amined.“ | 

Sits William Gregory admits (c), © that in the caſe of 
a viſitor, the law will not queſtion his acts done according 
to his power, which is the reaſon why this court (B. R.) 
denies deprived or expelled fellows a mandamus to reftore 
them to their places,” 

NoTwITHSTANDING theſe ſeeming 2dmiffions, how- 
ever, the whole ſcope of their arguments is to eftabliſh the 
propoſition, that in a collateral ation, the ſentence of the 
viſitor may be examined and ſet aſide, even in caſes which 
fall clearly within his juriſdiction: and, in the preſent caſe, 
they are not ſatisfied with deciding that the. viſitor had 
aſſumed a juriſdiction which did not belong to him, but as 
if, for the ſake of argument, they had admitted the preſent 
to be a caſe, clearly within his conuſance, they proceed to 
ſhew that his ſentence was unjuſt, 


(a) Skinner, 455. (5) Skinner, 468. 0 Skinner, 477. 
<-> =— 


204 THE LAW 

Tun Chief Juſtice did not go the length of contending, 
that the proceedings of a viſitor ſhould in no caſe be ex- 
amined ; but that where it appeared from the facts ſtated 
to the court, that the caſe in which he had pronounced 
ſentence was within his juriſdiction, that ſentence ought not 
to be examined, either as to the truth of the facts on which 
it was founded, or as to its equity as founded on 2 | 
ſuppoſing them to be true. _ 

THRovUGH the whole of his argument he took it for 
granted, that the court might examine into the proceedings 
of the viſitor, to ſee whether what he had done was within 
his juriſdiction; and if he had thought that in the preſent 
caſe, the viſitor had no juriſdiction, he would have con- 
curred with the reſt of the court in pronouncing the ſen- 
tence invalid. ; 

He examined, with the ſame minuteneſs as the other 
judges, all the ſtatutes and all the proceedings of the viſitor ; 
but drew a different concluſion: his idea of the extent of a 
viſitor's power. by the common law, differed eſſentially 
from theirs : they aſſerted that the whole power of the 
viſitor is derived from the founder, and may be controuled 
and limited by his ſtatutes, and that, in the preſent caſe, 
from the true conſtruction of the ſtatutes, his power was 
limited, and he had deprived Dr. Bury in direct contra- 
vention of them. _ : 
ITE Chief Juſtice, admitting that the viſitor's power 
may be limited and controuled by the ſtatutes, contended 
that he had a general inherent power by the common law, 
which, by the true conſtruction of the ſtatutes in the pre- 
ſent caſe, was not in fact reſtrained by them; that the caſe 
was clearly within the juriſdiction of the viſitor, and his 


ſentence ought not therefore to be examined, 
| WITH 
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Wirz reſpect to the power of the viſitor, the three 
judges contended, that it was a limited power by private 
ſtatutes (a), and not ſuch a general power as that of the 
known eccleſiaſtical courts ; that he had no greater autho- 
rity or power (6) than the founder gave him: he was the 
founder's creature, and received his being, power, and 
authority from him, and if the founder gave him authority 
in ſome things and ſome caſes and not in others, ind qua- 
lified and limited that power which he gave him, the viſitor 
could not exceed that power and authority which was 
given him: and that the founder might (c) thus reſtrain 
the powers of the viſitor was plain; for he who gives a 
power and juriſdiction newly created, might modify and 
limit that power and juriſdiction as he pleaſed ; and it muſt 
be expounded as nearly to this intention as poflible, and 
executed according to what was plainly expreſſed, other- 
wiſe whatever was done would be void, and the power not 


purſued (4).—In ſhort, they redueed the viſitatorial power 


to a mere authority, and cited a number of caſes (e) to 
ſhew with what ſtrictneſs the law requires a bare nn 
to be executed. 

W1rTH reſpect to the power of the « court to examine and 
corre& the ſentence of the viſitor, they endeavoured to 
diſtinguiſh between the caſe of a mandamus and a collateral 
action: they admitted that the caſes which had been de- 


cided on mandamus were good law (F): but they ſaid, 


that in theſe, the whole matter was ſhewn in the return, 
which was- not controvertible, but that it being ſet forth 
that there was a viſitor who had authority to nn 


(a) Skin. 4. (5) Ibid. 4% (e) Ibid. 463, . 
(4) Vid. Ld. Raym. 7. (e) Skinner, 464. 
(f) Id. 454, 468, 471. . 
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that was final, and the court bound by it, but that here 
the matter being found by the jury, and left to the judg- 


ment of the court, they ought to adjudge his ſentence to 


be void, if it was not according to the ſtatutes : they diſ- 
tinguiſhed this caſe too from. the ordinary caſes on man- 
damus, obſerving that here the firſt ſentence was by the 
viſitor himſelf, from whom there was 20 appeal to a ſupe- 
rior tribunal. 

Tur inſiſted on the general power which the court of 
King's Bench poſſeſſed (a) of not only correQing errors 
in judicial proceedings, but alſo of rectifying extrajudicial 


proceedings which tended to the oppreſſion of the ſubject ; 


they ſaid, that where any juriſdiction was reſtrained as to 


time and place, or perſons, and other particular circum- 


ſtances, and it exceeded and tranſgreſſed its limits, this 
court had power to interpoſe and keep it within its limits: 
that it was a general principle, that where a man had a 


wrong done to him, tho law had provided ſome remedy for 


him: that the policy of the law had not truſted any of the 
courts of juſtice originally with the final determination of 
matters of law, but had appointed writs of error and ap- 
peals to correct the errors of inferior tribunals : that no 
man could erect a juriſdiction of which the deciſions ſhould 
not be ſubjet to examination, any more than he could 
appoint by his will, that if any difference ſhould ariſe on 
the conſtruction of it, that ſhould be determined by J. 8. 
and that his determination ſhould be final : and that the 
law ſhould put ſuch a power in the viſitor of a college, 
that he ſhould do what he pleaſed ; that whatever he did 
ſhould be like the laws of the Medes and Perſians, unalter- 
able and unqueſtionable ; and that when ſuch a caſe came 


Skin. 477. 
) 454, 471 tefore 
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before the court, they ſhould be precluded from bird 


remedy, ſeemed ſtrange and improbable. 
Tazy diſtinguiſhed this caſe from thoſe which wiſer 


properly to the juriſdiction of the eccleſiaſtical courts; in - 
the latter they admitted the ſentence was final, and the 
proceedings not examinable directly, but by appeal or com- 


miſſion of review, for that the courts of common law gave 


credit to the ſentence of the eccleſiaſtical courts in cauſes | 


of which they had conuſance: but this was the caſe of a 
lay corporation not ſubject to the juriſdiction of the eccle- 
ſiaſtical courts ; that no appeal lay from the ſentence of the 
viſitor, and that of neceſſity, it was examinable-in a colla- 
teral action, for otherwiſe the party injured would be with- 
out remedy :- and Sir S. Eyre cited the caſe of Dr. Cove- 
ney, in Dyer (a), who ſays, © that this being a temporal 


matter, the party wronged ſhall have an aflize, or ſome 


ſuch ſuit, at common law:” from whence, he faid, it was 


ſtrongly implied, that there could be no cafe where a man 


ſhould have a wrong done to him in a temporal matter, 
without having a remedy provided by the law : but Sir 


Giles Eyre faid that he could not have an aflize, becauſe he 


was but one part of the body, and not capable to maintain 
an afize in his own name; for which he cited 8 Aﬀ. 2g. 
13 Rep. 50, and 11 Rep. 99: from whence he inferred 
the more ſtrongly, that the ſentence of the viſitor muſt of 
neceſſity be examined in a collateral action. They further 


obſerved, that even in caſes which were purely and pro- 


perly of eccleſiaſtical juriſdiction, though the temporal 
courts could not directly interfere, yet if a title to land 
came to be tried, in which thoſe matters accidentally oc- 


curred, they were to be mne 
ral court. 


(a) Dyer, 209. 
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Tus latter obſervation, however, does not ſeem m. | 
cable to the caſe under diſcuſſion.—The queſtions of eccle- 
ſiaſtical juriſdition which may be determined by the tem- 
poral court, are ſuch only as accidentally occur in the 
progreſs of the cauſe ; but the validity of the viſitor's ſen- 
tence here was not an incidental point, but the ſole queſ- 
tion, to determine which the ejectment was brought. 0 

Ix examining whether the viſitor had acted within his 
authority, they made it a principal point, that by the ſtatute 
de wifitatione,” he was not enabled to make a viſitation on 
the 24th of July. "© 

Trey all inſiſted that, by the words of the ſtatute, he 
had power to make a viſitation only in two caſes ; the one 
when he ſhould be requeſted by. the rector, ſub- rector, and 


ſcholars; and the other without a requeſt, ex officio, from 


five years to five years: that if he had at any time viſited 
ex officio, he could not make a ſecond viſitation without 
requeſt, till the expiration of five years; it was not pre- 
tended that there was here any viſitation by requeſt ; and 
to ſhew that the viſitation of the 24th of July was prema- 
ture, Sir Samuel Eyre (a) was 'of opinion that the com- 
miſſion to Dr. Maſters to hear the appeal of Mr. Colmer, 
and his acting under that commi ſſion, was a quinquennial 
viſitation : firſt, becauſe it was not a viſitation by requeſt, 
but ſo much the contrary, that the rector and ſcholars pro- 
teſted againſt it; ſecondly, becauſe it muſt be underſtood, 
that whatever the founder had directed to be obſerved under 
the ſanction of an oath, he intended ſhould be conſidered 
as part of his ſtatutes; by the oath of the rector, he was 
to be faithful to the college, and to preſerve their poſſeſ- 
fions, their rights, and their liberties, to the utmoſt of his 


power : by the oath of the ſcholar, in annum probationis, 


(a) Skin, 458. 
he 
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he was not to reveal the ſecrets of the college, of to make 
parties in it; and if he ſhould happen to be expelled the 


college, to renounce all appeals: by the oath of a perpe- 
tual ſcholar, beſide- ether things, he alſo was to renounce - 


all appeals : ſo that the ſtatutes allowed no appeals to the 
viſitor for a ſcholar deprived, He did not doubt, indeed, 
but that the viſitor in his viſitation, whether it was by re- 
queſt or not, might have examined this matter of Colmer z 
for his authority reached to interrogate about the ſtate of 
the college and all its members; but till this muſt be in his 
viſitation, and there was not a word in all the ſtatutes that 
gave him power to hear. appeals, or to examine miſcar- 
riages, otherwiſe than in a viſitation; and for theſe reaſons 
he concluded Dr. Maſters's commiſſion muſt be a viſita- 
tion, and if ſo, the viſitation of the 24th of July was Pre» 
mature, and every act done in it abſolutely void. 
THz coming of the biſhop on the 16th of June in the 


fame year, he alſo conſidered as a viſitation; for he had 


done a viſitatorial act in examining Webber, the apparitor, 
about the citation; and he th6ught there was no doubt, 
but that if the viſitor came to interrogate, though he made 
no decree, it was a viſitation, and he had hiniſelf after- 
wards entered it as a viſitatorial act: this viſitation, it was 
confeſſed, was not by requeſt ; it muſt therefore be con- 


ſidered as a quinquennial viſitation ; and if fo, it was be- . 


fore the time, and therefore void. 

Tux viſitation in July was not found to have bees by 
requeſt ; it was therefore a voluntary viſitation, and made 
a third quinquennial viſitation within fix months : and by 
the ſtatutes of the college, if that of the 13th of March, 
or the other of the 16th of June was a viſitation, this in 
July muſt be 'extrajudicial, and conſequently Wer _ 
done then muſt be void. 

Vor. II, | P - Born 
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Born Sir Giles Eyre and Sir William Gregory ad- 
mitted that the coming of Dr, Maſters on the commiſſion - 
in March could not be conſidered as a viſitation ; becauſe, 


though the ſcholar by his oath was to make no appeal, 
yet the doctor's commiſſion was only to hear an appeal i in 
a particular ca, and he could- meddle with nothing 
_ elſe, 

Guzcory thought, that, under all the circumſtances 
- as found, the coming of the biſhop ont he 16th of June Was 
a viſitation : he had iſſued a citation or monition, requiring 


the rector and ſcholars to appear before him and ſubmit to 


his viſitation ; when he came he had made public procla- 


mation for their appearance, called over their names, and 


adminiſtered an oath to the perſon that ſerved the citation, 

of its being duly ſerved. Theſe were acts which he could 
not do as a private perſon, but only as a viſitor; and he 
might have adjourned the viſitation from the chapel into 
the hall, and there have perfected the viſitation. 


Tnz viſitor himſelf had ſhewn that he conſidered thele 


acts as amounting to a viſitation; for, otherwiſe, why had 
he in July called for the proceedings of that day, and had 
| them. regiſtered as an act before him? Were extrajudicial 
proceedings to be called acts of court? If then the acts 
done the 16th of June were done in the character of viſitor, 
either theſe conſtituted a viſitation of themſelves, or that 
day was the firſt day of a viſitation, which was continued 
in July. 

Sm Giles Eyre was ſo far from thinking that what was 
done on the 16th of June amounted of itſelf to a viſitation, 


that he thought, that if nothing had been connected with 


it afterwards, it could not have been conſidered even as 
the beginning of a viſitation. But he conſidered the viſitor's 


W for the oath of the apparitor and cauſing it to be 
regiſtered 


— 
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regiſtered as an act on the 24th of July, as a continuation f 11 
of what was done on the 16th of June, fo that the viſita- ; 
tion began the 16th of June, and was continued through 
the. 24th, 25th, and 26th of July, on which laſt day was | 
the deprivation of Dr. Bury. WIN 
| 
| 


—— — 


In this view of the caſe, he agreed with Sir William - 
Gregory in his reaſoning on the latter part of the alterna- 
tive put by him; and. contended that the deprivation of 
Dr. Bury was void, the viſitation, by the. conſtruction of 
the ſtatute de viſitatione, being determined before the day | 
on which the deprivation took place: for that ſtatute had | 
impowered the viſitor to hold his viſitation but for two days, | 
unleſs ex cauſis urgentiſſimis et rariſſumis ; and then it was | 
not 'by any means to be prolonged beyond three days, and | 
every thing done after the three days was void. RN 

Bur admitting that the viſitation in July was a regular 
guinguennial viſitation, the three judges concurred in 
opinion, that in the manner of depriving, the rector, the - 
viſitor had gone beyond his power ; for that it was never 
the meaning of the founder, as appeared by the ſtatute, 
that he alone ſhould have the power of depriving the rec- | 
tor, but that he muſt have the conſent of four of the ſenipr | | 
fellows of the college. | | 

IT had indeed been argued, that this conſent was only EY | 
neceſſary to the expulſion of the fellows, . becauſe the | 
clauſe in the ſtatute * dummodo ad ejus expulſjonem con- 2 | | 
currat conſenſus rectoris et trium de ſeptem maxime ſeni= - | 
, oribus, &c. fine quorum conſenſu, irrita fit hujuſmodi 
$ expulſio, &c.“ could not apply to the expulſion of the | 
, rector, as it could never be preſumed that he would conſent | | | 
5 to his own deprivation 2 but in anſwer to this they faid, | 
that taking the whole ſtatute together, though ambiguouſly 


7 * it muſt be underſtood, that if the viſitor or his 
| i ; ; P 2 LY] 


8 „„ 
commiſſary proceeded to the removal of the rector, he 
dught to have the conſent of four of the ſenior fellows of 
the college; the words privatio, expulſio, amotio, though 
differing i in ſound, yet ſignified the fame thing, being uſed 
in the ſtatutes as ſynonymous; and the fair conſtruction of 
the whole ſtatute was, that if the rector were to be de- 
prived for any of the crimes enumerated in the ſtatute, 
there muſt be the conſent of four of the ſenior fellows ; if 


a ſcholar were to be expelled, there muſt be the conſent of 


the rector and three of the ſeniors ; by which expoſition, 
and by no other, the ſtatute was conſiſtent with itſelf, 
Bxs1Dxs, they ſaid, from the whole tenour of the ſtatute, 
it appeared, the founder intended to the rector a greater 
advantage againſt amotion or deprivation than to the ſcho- 
lars; it gave him an appeal from the commiſſary to the 
biſhop, if he was deprived by the former, even with the 
conſent of the four ſeniors; ſhould he then be put in a 
worſe condition than any of the ſcholars were by the 
founder's ſtatutes, by being deprived without the conſent 
of any one, when any of them could not by the expreſs 


letter of the ſtatute be expelled without the conſent of the 


rector and three ſenior fellows ? The viſitor himſelf, to 
whom the founder had given the power of explaining the 
Ratutes, had ſhewn that he conceived this to be the mean- 
ing of the ſtatute ; for he had, in the very ſentence of de- 
privation, expreſsly mentioned it to be with the conſent of 
ſuch and ſuch perſons, being four of the ſeven ſenior fel- 
lows: but this demonſtrated the illegality of Dr. Bury's 
deprivation ; for the jury had expreſsly found, that theſe 
were not the four ſenior fellows, unleſs they became fo 


by the ſuſpenſion of the others: it could not be pretended 


that a fellow ſuſpended ceaſed to be a fellow, becauſe that 
diſability being removed, he wanted no new election or 
admiſſion, 
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admiſſion, but till held the ſame place he had before, and 
therefore ſuch a ſuſpenſion could not amount to ah amotion, 
which alone could make him ceaſe to be a fellow: for "1 
want of the concurrence therefore of the four ſenior fellows, - f 
the deprivation was void, | | 
Ir was void alſo for another reaſon ; the ſtatute bad pro- "| | 
vided that his crimes ſhould be notified to him before ſen- KIA 
tence was pronounced on him, and that he ſhould be de- . 
prived only for the crimes enumerated. He had had no | 
notification of the crimes imputed to him, and he was de- lt 
prived, not for any crime mentioned in the ſtatutes, but | | 
for contumacy : and what was the contumacy ? Not com- | 
plying with the viſitation in July. The rector and the | ö | 
fellows had offered their reaſons to the biſhop for not ſub. * | 
mitting to it as a viſitation ; they had alleged, that by their | 
oaths they were bound to obſerve the ſtatutes, which con- 4 


fined the viſitation to once in five years; that five years | MI 
had not yet elapſed ſince what they conceived to be a2 | | | 
former viſitation, and they proteſted againſt the viſitation, 10 
leſt any thing ſhould be done to the prejudice of the rights 8 | | | 


of the college ; inſtead of being guilty of any crime, the 1188 
rector appeared to have ated conſcientiouſly as an honeſt 1 | | 

man: he had conceived himſelf to be bound by his oath to Il 
reſiſt the viſitation ; yet this was the contumacy for which | | 
be was deprived: an oath was a ſacred thing, which a mag il 
ought to be cautious not to violate, and it was arbitrary 3 
and oppreſſive to puniſh him for his ſcruples. 1 
Fox theſe reaſons, the three judges concurred in think, | | | 
ing that the deprivation of Dr. Bury was void, and conſt» lil 
quently in giving judgment in his favour. . ih 
Taz Chief Juſtice made two general queſtions ;Sw | 
FixsT, Whether, by the conſtitution of the college, | 
the biſhop of Exeter had power to give a ſentence ! : | 1 
p 4 $8conDLY, Ih 
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- SECONDLY, Suppoſing he had ſuch a power, whether 


the juſtice of the ſentence was examinable in this comet in 
this action? 


He agreed, that, by the ſtatute de viſitatione, the biſhop 
could make his viſitation but once in five years, unlefs 
he were called by the requeſt of the college, and that, if 
he came, without requeſt, within the five years, his viſi- 


tation would be void, and if he gave then any ſentence, it 
would be a mere nullity ; but he held, that the viſitation 
' onithe 24th of July. was a good viſitation, and r 
the ſentence given in it, good,  . 


He could ſee no colour for conſidering the coming of 
Dr. Maſters, in March, to examine Colmer's appeal, as a 
viſitation: it was a commiſſion on a particular complaint, 


-made by a ſingle expelled fellow, for a particular wrong 
"ſuppoſed to be done to him: but though a viſitor were re- 
ſtrained, by the conſtitutions of the college, from viſiting 
"ex officio, but once in five years, yet as viſitor, he had a 
' conſtant ſtanding authority, at all times to hear the com- 


plaints and redreſs the grievances of the particular mem- 


bers ; it was the proper office of a viſitor, to relieve and 


determine all differences between the members, as appear- 


ed, he faid, from Littleton, ſec. 136 viſiting was one act in 


which he was limited as to time; but hearing appeals, and 
'redrefling grievances, were the appropriate buſineſs of this 
office: this was the caſe with all the biſhops in England; 
they could vifit by the law, but once in three years; but 
their courts were always open to hear complaints and de- 
termine appeals: ſo that, though the biſhop, in the pre- 
ſent caſe, could viſit but once in five years, unleſs upon 
requeſt; yet he had a power and authority to hear any 
difference between the I; and n * N 
lar! injury at any time. 

W1TH 
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Wirn reſet to what was done the 26th of June, there 
could be no queſtion but he intended to viſit then ; he went 
for the expreſs purpoſe of bolding 2 viſitation, but they 


would not permit him to enter the chapel, where he had 


appointed it to be held: it was, therefore, the ſtrangeſt 


conſtrustion of this act, to conſider it as a viſitation ; he 
did nothing but call over the names, which jt was proper 


he ſhould, to ſee who it was that hindered him from 
viſiting. 
Bor it was ſaid, that though he only adminiſtered an 


| oath at that time, he afterwards made an act of it, by re- 


giſtering it in July, by which he tacked the viſitation in 
June to that in July, and then the viſitation continued 
much longer than the ſtatutes of the college permitted: 
he ſaid, he made quite a different conſtruction of this: 


when the viſitor, being hindered in June, made an act of 
this at his viſitation in July, that was only with a view of 


calling them to an account for their contumacy ; it was 
no more than taking an affidavit of the ſervice of the cita- 


tion: but he had appointed another viſitation to be held 


in the hall ; did that alter the caſe? by no means : it was 
before no viſitation, through their obſtruQion, and that was 
one thing for which he wiſhed to call them to account ; it 
was the ſtrangeſt conſtruction, to ſay, that when the viſitor 
deſigned his viſitation in the chapel, but was prevented by 


their means, that impediment ſhould amount to a viſita- 


tion, and it would be extraordinary, if by means of their 
former contumacy, they ſhould eſcape from a true viſi- 
tation, 

Tus next queſtion, he ſaid, was, whether by the true 
conſtruction of the ſtatute de privatione, the conſent of 
the four ſenior fellows was neceſſary to the deprivation of 
the rector; if that was neceſſary, he admitted, that the 

74 a ſentence 


— 
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ſentence was a nullity, for he agreed, that ſuſpenſion did 
not vacate the office of a fellow, and that, therefore, the 


conſent had not been given by thoſe who were actually the 


four ſenior fellows of the college at the time of the ſuſpen- 
fion : but he thought, that, by the true conſtruction of the 
ſtatute, their conſent was not neceſſary.— Firſt, becauſe 
by the ſtatutes, the biſhop of Exeter was made the-qrdi- 
nary viſitor of the college, and he took it to be clear, that 
where any one was viſitor of a college, he had full and 
ampte power to deprive and amove any member, in the 

quality of viſitor.—Secondly, he thought an expreſs 


power was given to the biſhop to proceed to the depriva- 


tion of the rector, or the expulſion of a ſcholar; and this 
in his viſitation. The ſtatute, he faid, uſed the word 
deprivatio as to the rector, and expulſio as to the ſcholar ; 


and though he agreed that the words, as to real ſenſe, were 


ſynonymous, yet, in this ſtatute, he contended, they were 
differently applied; the clauſe © if the biſhop proceed, 
&c.” related only to the ſcholar, becauſe expulſic, the word 


there uſed, applied only to the removal of a ſcholar all 


along; it was impoſſible it ſhould relate to the rector, for 
then he muſt conſent to his own deprivation, his conſent 
being there particularly required and mentioned; and it 
was abſurd to ſuppoſe he ſhould ſo conſent : in this place, 
the conſent of three of the four ſenior fellows would not do, 
without the conſent of the rector; this clauſe could not, 
therefore, be applied to him, 

Tx ſubſequent part of the ſtatute directed, that, if the 
rector was deprived by the biſhop's commiſſary, though 
four of the ſenjor fellows conſented, he might appeal to the 
biſhop: this was a limitation on the power of the com - 


miſſary, but there was no qualification of the power of the 


biſhop ; he had an expreſs power to proceed to the depri- 
' vation 


OF CORPORATIONS, 217 


vation of the rector, not only by the general words, by 

which he was appointed viſitor, but by particular words 
for that purpoſe, in the very ſtatute z then ſome words, he 
ſaid, muſt be ſhewn to qualify this power: for his part he 
could find none; he found ſome that qualified the power 
of the commiſſary, but none that affected that of the 


' biſhop. 


Ir had been objected, he ſaid, that it was unreaſonable 
to imagihe the founder ſhould give a greater authority to 
the viſitor over the rector, than the ſcholars. But the 
queſtion was not, what was reaſonable or proper for the 
founder to do, but what he Had actually done; if, on 
the peruſal of theſe ſtatutes, it appeared he had given the 
biſhop ſuch an abſolute authority, it was not in the power 
of the court to controul it, for any imagined unreaſonable. 
neſs; he had ſuch an intereſt in what was of his own crea- 


tion, and ſuch a controul over it, that he might inveſt the 


viſitor with any power, that he pleaſed to give him. 
If he had inveſted him with any uncontroulable authority, 
it was to be ſuppoſed he had ſome reaſon for ſo doing; 
although, if he had not, it was not material; his will was his 
reaſon, in diſpoſing and ordering his own; every man was 
maſter of his own charity, to appoint and qualify it, as he 
pleaſed. On the whole, it appeared to him, that the con- 
ſent of the four ſenior fellows was not neceſſary to the de- 

privation of the rector, by the biſhop in his viſitation. ' 
Tux next point, he ſaid, was no more than this, whe- 
ther, ſuppoſing the biſhop had an authority to deprive the 
rector, and he had, in fact, by his ſentence, deprived him, 
the juſtice of the ſentence were examinable, in any of the 
courts of Weſtminſter Hall? This queſtion naturally di- 
videg itſelf into two branches. * IF 
PO: FinrsT, 
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Fir 31, Whether the ſufficiency of the ſentence, as to . 


cauſe, were examinable in the courts of common law? 


Aup, Secondly, Whether the truth of that cauſe, ſup- 
poſing i it to be ſufficient to ground the ſentence, if true, 


could be the ſubject of enquiry there? 
ON this queſtion, he was of opinion, that where ſentence 


of deprivation was given by him who was the proper wiſi- 
tor, ſo created by the founder, or by the law, no enquiry 


ſhould ever be made into the validity or reaſons of the ſen- 
tence; this would appear if it were conſidered, on what 
the authority of the viſitor was founded: here he conſider- 
ed the diſtinftion between the two ſorts of aggregate cor- 


porations ; thoſe which were intended for public govern- 
ment, and thoſe for private charity. The latter, he ſaid, 
being founded and endowed by private perſons, were ſub- 


ject to the private government of thoſe who erected them, 
and therefore, if no viſitor were appointed by the founder, 


the law appointed the founder and his heirs to be viſitors : 


the founder and his heirs were patrons, and were not to be 
guided by the common known laws and rules of the king- 
dom ; but ſuch corporations, as to their own affairs, were 
to be governed by the particular laws and conſtitutions 


aſſigned them by the founder. —It had, indeed, been faid, 
that the common law did not appoint a viſitation at all; 


he thought other wiſe ; the law did, in defect of a particu- 
lar appointment, make the founder viſitor ; and it was not 
at his pleaſure whether there ſhould be a viſitor or not; 
but if he was filent, during his own time, the right would 
deſcend -to his heirs (a), ſo that patronage and viſitation 
were neceſſary conſequents on one another: this viſita- 


torial power was not introduced by any canons or conſti- 


(an Yelv. 65. 2 Cro. 60, 8 Ed. 3, 70, 8 Al. 29. 
| tutions 
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tutions eccleſiaſtical; it was an appointment of law; it 


aroſe from the intereſt which the founder had in the pro- 
perty aſſigned to ſupport the charity; and as he was the 


author of the charity, the law gave him and bis heirs a vi- 


ſitatorial power, which was an authority to inſpect their 
actions, and regulate their behaviour as he pleaſed. © 
AFTER having pointed out the diſtinction between the 
caſe, where the objects of the founder's charity were in- 
corporated, and that in which they were not, but the ma- 
nagement of the property was left to truſtees, he proceed- 
ed to conſider what might further be objected to the ad- 
miffion of the viſitor's power, to * extent for which he 
contended. 
| Ir might, he obſerved, be ſaid, that the viſitor had no 
court; ſhould a man be concluded by the ſentence of one 
who had no court? it was not, he faid, at all material 
whether he had a court or not; the only queſtion was, 
whether he had a juriſdiction? if he had juriſdiction, and 
conuſance of the matter and of the perſon; and he gave 
ſentence, that muſt have ſome effect to make a vacancy, be 
it ever ſo wrong; but there was no appeal if the founder 
had not thought fit to direct one; that an appeal lay in the 
common law courts of the kingdom, was certainly not cor- 
ect; this depended on the government ſettled by the 
founder; it was a conſtitution of his who created it, and 
therefore if he had dire&ed all to be under the abſolute 
power of the viſitor, it muſt be ſo; he might have directed 
that the rector ſhould continue no longer in his place, than 
the biſhop of Exeter ſhould, with an abſolute deſpotic 
power, determine: he had not, in the preſent caſe, gone ſo 
far, but he had left it to the wiſdom, learning, and integrity 
of the biſhop to judge his cauſe ; and ſince the founder had 
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ieee in kimy je was not to he preſumed that he would 
act otherwiſe than he ought.” 

| IT was plain, he faid, by all the authorities of the We 
and by the mode of pleading, - that the power of the viſitor 
was ſuch as he deſcribed it; if a ſentence of deprivation 
were pleaded, it was not neceſſary to ſhew the cauſe ; it 
was not traverſable, even in a viſitation, when it was by 
the viſitatorial power (a): if this rectory had been a ſole 
college, and not a corporation aggregate of rector and 
ſchalars; and Dr. Bury had brought an aſſize, and this de- 
privation had been pleaded to it; it would have been a 
good plea, to ſhew, that the viſitor, for certain cauſes, had 
deprived him; and this would not have been traverſable : 
for every thing that was traver/able muſt be expreſſed in 
certainty; and if it was a good plea, and not traverſable, 
it was not to be queſtioned.- It was ſtrange, that 
pleading a ſentence without a cauſe ſhould be good, and 
that the finding of a ſentence in a ſpecial verdict ſhould not 
be as good, and as concluſive to the party; it was a rule, 
that things were to be ſet forth with more exactneſs in 
pleading, than in a ſpecial verdict; and if, in pleading, it 
were not traverſable, the argument was the ſtrongeſt that 
could be, that no enquiry could be made into the cauſe; 
for if it could, a fairer opportunity muſt neceſſarily be 
given for it in pleading, than on a ſpecial verdict, which 
concluded the parties as to the fact that was found: but 
all the precedents in pleading, proved, that no cauſe need, 
ed to be ſhewn, 

Wirth reſpect to there being no appeal from an arbi- 
trary ſentence, it muſt be confeſſed. there was ſome hard- 


ſhip in this, becauſe the party was concluded by one 


(a) Raſtall's 9 f. 1. 11 H, 7; 27, and 7 Co. Kenn's caſe, 
judgment: 
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judgment: this certainly was ſevere upon the rector; but 
it did not lefſen the validity of the ſentence, nor did it, by 
- any means, prove, that there muſt neceſſarily be ſome way 
of examining the matter at law in a judicial proceeding. 
Tr the conſtitution had been, that if the viſttor deprived 
the rector, then it ſhould be in his power to appeal to the 
archbiſhop of Canterbury, it would, perhaps, have been 
more equitable ; but in that caſe, if there had been an ap- 
peal, and the ſentence had not been reverſed, then the-de- 
privation would have been in force, as every one would ad- 
mit, and irremediable in a court of law; and he did not 
know any authority that made the ſentence the weaker, 
becauſe it was barred of an appeal. The caſe of Cawdry 
and the high commiſſion court had been mentioned; that 
was a caſe in which ſentence of deprivation was given 
againſt a man, and there was no appeal. In the cafe of 
Allen and Naſh (a) the ſentence was found, but no cauſe 
for it ſhewn ; yet it was held to be well enough; though no 
appeal lay, the ſentence being in the high commiſſion 
court. How was this caſe to be diſtinguiſhed from the 
preſent ?. it had been ſaid, that that was by virtue of the 
ecclefiaſtical law : was it the eccleſiaſtical law that a man 
ſhould be concluded by one ſentence without an appeal? 
No! it was becauſe the ſentence was given by the high 
commiſſion court, which had juriſdiction; yet the ſentence 
l r N e nod prague orc 
no appeal. 

Tux only reaſon, he could ſee, for-which it was con- 
tended the court might enquire and examine this matter, 
was, that the party was concluded without appeal, for it 
muſt be agreed, that if an appeal did lie W 5, it 
would not be examinable 1 in this court, 


(a) Jones, * Wars 
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WuzeRs did, the difference lie? it was by the eccleſi- 
aſtical conſtitution . that theſe commiſſioners had their 
3 but that was eſtabliſhed by the law of the land, 

and ſo was this power of the viſitor z the one derived his 
authority as much from the law as the others ; if then, in 
the one caſe, the ſentence was concluſive, why, by the 
ſame reaſon, ſhould it not be ſo in the other? It was ſo in 
the caſe of Bird and Smith (a), where a man was deprived- 
for not conforming to the canons ; a caſe certainly very 
hard ; for all the canons were not certainly according to 


law, nor any of them binding here; further than as they 


were received and allowed, time out of mind: he then ad- 
verted to the caſes of Coveney and Baggs (6), and pointed 
out the miſtakes on which the aſſertions in theſe caſes were : 


founded. 
Hes ſaid, he could not conceive, in what the difference 


lay, between this caſe, and that of a mandamus: in the 


caſe of Appleford, a mandamus was brought to reſtore him 


to his fellowſhip. It was returned, that by the ſtatutes of 


the college, for miſdemeanour, they had power to turn him 
out, that the biſhop of Wincheſter-was viſitor, that he was 
turned out pro crimine enormi, and that he had appealed to 


the biſhop, who had confirmed the expulſion, and the par- 
- ticular cauſe was not returned. I know it well, faid his 
| lordſhip, for I was of counſel for the college, and we 


omitted the cauſe in the return for that reaſon, becauſe we 
thought it not ſufficient. It was ſtrongly urged, that we 
ought to ſhew the cauſe of expulſion in the return, to bring 
it within the compaſs of the ſtatute. . It was anſwered, no, 
there was a local viſitor who had given the ſentence, and 


| whether it were right or wrong, the party was concluded 


by it; and the members of the college muſt ſubmit to ſuch 


(a) Moore, 781. © Vid. ante, p. 178, 179, 207. 


* 
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laws as the founder was pleaſed to give them and Mr, 
Appleford was not reſtored: this, continued he, is an ex- 
preſs authority to guide us in our judgment in this caſe; 
here a local viſitor has given a ſentence, and thereby actu- 
ally deprived the rector of his place; and why the law 
ſhould not be the ſame when the caſe appears in a ſpecial . 
verdict in an ejectment, as in a return to a mandamus, no 
reaſon can be given. At this rate we ſhall always be out 
at ſea, and not know when we ſhall come to ſhore, I 
thought we had come to ſome certainty ſince that caſe of 
Appleford, that where there is a viſitor, and he has power 
to proceed to depriyation, this court ought to give credit to 
the juſtice of his proceedings as much as to thoſe of any 
judge; and I remember that my Lord Hale took it for 
clear law, that ſuch a ſentence was as ſtrong as a judgment 
in an aſſize to bind the party deprived. He is made a 
judge, and particularly deſigned by the founder. But be 
hath his authority from the law, and he is to judge by the 
ſtatutes. The founder has truſted this particular matter to 
his diſcretion, and why ſhall we ſuſpect him, that he will 
not do right? Then for the next point ; ſuppoſe the cauſe 
is examinable, yet it need not be found in the verdict; for 
if a deprivation be found by the jury, we muſt preſume it 
to be juſt; we are to give credit to a man who exerciſes 
judicial power, if he keep within his juriſdiction. The 
law has regard not only to courts of record, and judicial 
proceedings there, but to all other proceedings, where the 
perſon who gives his judgment or ſentence, has judicial 
authority; and you ſhew no fault in the ſentence; the 
jury do not ſo much as find that the matter and ground 
of it is untrue or inſufficient in point of law, or any other 
fault or defect whatſoever ; but it appears that the cauſe 
of deprivation i is good, it 7 for contumacy, If the 
biſhop 
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biſkop had power to viſit in June, as think he had, and 
| wabhindered by the ſhutting of the doors, on which he went 
away without doing any thing, and came again in July, 
when he held his viſitation ; and they carried themſelves 
contumaciouſly and refuſed to ſubmit to his authority; this 
was contra officit fui debitum. It is, by the conſtitution of 
the college, inſeparably incident to their places, that both 
head and members ſhould ſubmit to the viſitation. ' And 
contumacy is held a good cauſe of deprivation, It was 
held a good cauſe in Bird and Smith's caſe, and in the caſe 
of Allen and Naſh j quod fuit refrafarius., Now, though 
this be not one of the cauſes mentioned in the ſtatute of 
deprivation, yet when the biſhop comes to make a viſita. 
tion and the members refuſe to ſubmit, it is certainly con- 
trary to that duty which their places oblige them to per- 
form. T do not think that entering a proteſtation againſt 
the viſitation was any fault; that was ſurely very lawful ; 
but their turning their backs upon the viſitor, and not ap- 
pearing upon ſummons, and refuſing to ſubmit to his exa- f 
mination, was an offence, and contrary to that duty, which IJ i 
the ſtatutes require. For the viſitor is to enquire into the tl 
ſtate of the college, and each one's particular behaviour lie 
and conformity to the college ſtatutes; and if he comes to to 
make ſuch an inquiſition, and the head or the members 
abſent themſelves, or will not appear. to be examined, it not 
. tends to the ſubverſion of the whole conſtitution of the ly 
college, which is a good cauſe of deprivation. And though 
there is a particular ſtatute which declares for what cauſes 
the rector ſhould be deprived, of which this is none, yet that 
does not extend' to a deprivation in time of viſitation, but 
it news in what manner the college ſhall proceed to get 
the rector, if guilty of ſuch offences, removed: they may 
complain to the viſitor, when he is not in his viſitatjon, if 
| he 


— 
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he waſte his revenues; or dehave himſelf ſeandaloully, and 


upon requeſt, will not reſign, and they may article againſt 


him, before the viſitor, out of his viſitation z but when he 
comes to execute his viſitatorial power in the quinquen+ 
nial viſitation, he is to enquire into all the affairs of the 
college, and he is not to proceed, in that caſe, upon the in- 


is a cauſe of foffeiture of his office, being an offence again 
the very eſſence of his place, by which he is ſabje& to tlie 


contumaciouſly refuſes to ſubmit to his power and autho- 
rity, it is an offence againſt the duty of his place, and a good 
cauſe of deprivation. So that 1 hold, in this. cafe, Firſt, 
That the biſhop of Exeter has a viſitatorial power veſted in 
him to deprive the rector, without the conſent of the ſe- 
nior fellows.. Secondly, that the juftice of this ſentence 


is not to be examined here. And, Thirdly, if it were; and 
the cauſe ere neceſſury to be ſhewn, I think contumacy 


is a very good cauſe of deprivation, being an affront to 
the viſitor in his viſitatarial authority. Though, I do be- 
lere, Dr. Bury did hot deſign to affront the biſtiop, but 
, to aſſert his right z yet ignorantia juris non excuſat. If the 
law be that he ought to ſubmit, which he refuſes, we can- 
not help it. I am far from being ſuch a judge as ſhall 
lay an intolerable yoke on any one's neck; but I muſt ſay, 
if the head and members of a college will receive a charity 
with a yoke tied to it by the founder, they muſt be con- 
tented to enjoy it in the ſame manner in which they re- 
ceived it from him. If they will have the one, they muſt 
ſubmit to the other. And ſo my judgment ought. to be 
given for the __— but my brothers are all of 4 differ- 
Vor. II. . Q ent 
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formation of the fellows, but he may proceed even to de- 
privation wherever he ſees cauſe: and conturnacy, I take it, 


power of the viſitors and if he goes about to evade, er 
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have his judgment (a). 


the members of his corporation. The founder was 2 


thority (5). 


that the acts on which it was founded did not amount to 3 


*% 


ent opinion, and ſo I ſubmit to it; the Fefendant, * 


THERE is no queſtion but the founder intended, thas the 
ſecular power fhould not intermeddle in any caſe, with 


biſhop, as the greater part of the founders of colleges were; 
they were founded by them in times of Popery, when the 
clergy in general took themſelves to be exempted from the 
Juriſdiction .of the King's courts; ſo that no doubt the 
ſtatutes of this, and moſt other colleges, were compiled 
with a view to exclude the inſpeQion of the ſecular au- 


Troven the . principles laid down here, by 
Holt, may be taken for law, yet-it appears that judgment 
ought to have been ultimately for the plaintiff, becauſe the 
biſhop did not pretend to act by virtue of his general viſi- 
tatorial power, but under the ſtatutes; otherwiſe he had 


no occaſion to ſuſpend the ſenior fellows, in order to have 


a ſhew of having the conſent of four of the ſenior fellows, 

From: this caſe it is apparent, that where there is a ge- 
neral viſitor, and the time of his general viſitation is not 
reſtricted by the ſtatutes to particular periods, he may viſit 
whenever he pleaſes; for in this inſtance the only ob- 
jection to the viſitation, in which the viſitor deprived Dr. 
Bury, aroſe from his having made a viſitation within five 
years before, and that objection was anſwered by ſhewing 


viſitation. 


(a) Vid. this caſe at full length in Skinner, 447=512, and C.]. 
Holt's argument in'2 Term Rep, 346, which is verbatim the ſame with 
that in Skinner. 

(b) Skin, 513, 


Ir 


Ir 
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Ir is likewiſe apparent, that, though the time of a ge- 
neral viſitation be reſtricted, the viſitor may at any time 
take cognizance of any. diſpute between the members, on 
an appeal made to him for that purpoſe. This is particu- 
larly . enforced. by Holt, and not n by the a 
judges. 

WHETHER: a perſon, — by the ane of the. 
founder to take cognizance of certain particular things, 
be general viſitor, without general words giving him that 
authority, depends on the nature of thoſe particular things, 
and on the terms in which his juriſdiction over them is 
given: when, therefore, a queſtion ariſes about the extent 
of the perſon's power Who claims to be viſitor, * 
muſt be had to the ſtatutes. ; 

EDwaARD the third, by letters patent 1 1 the great 
ſeal, granted a licence to Elizabeth de Burgo, Lady Clare, 
to found and endow a college or hall in the univerſity of 
Cambridge; in purſuance of this licence ſhe founded Clare 
Hall, and for the regulation 'of the maſter, fellows, and 
ſcholars, gave a body of ſtatutes, among which was one in- 
titled de amotione magiſiri, by which ſhe ordained, thyg if 
the maſter ſhould be legally convicted of certain ſpecific 
offences, or ſhould conduct himſelf deceitfully or negli- 
gently in the care and government of the houſe, he ſhould be 
removed, and that the chancellor, to whoſe juriſdidtion, viſi- 
tation, correction and puniſhment in all things, ſhe ſubjected 
the maſter, or the vice-chancellor in the abſence of the 
chancellor, together with two doctors or maſters of the 
univerſity, ſhould take cognizance of the maſter's conduct, 
and with the conſent of thoſe maſters or doors, ſhould, 
definitively and in a ſummary manner, without a formal 
judgment, and even without writing, remove him from the 
maſterſhip, for offences of the nature before pointed out, 

| Q z without 
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? without at appeal from the ſentence, or remedy by eon. 
', Auornus fatate fabjefied the fellows, ſcholars, and 
ſervants of the houfe, to the inſpeAion and correction of the 

maſter, to whom it gave the power, if the quality of their 
exceſſes ſhould require it, to expel them from the houſe, and 
deprive them of all the privileges of the college, in a ſum- 
mary manner, withont noiſe and form of judgment, and with- 

_ put writing : but it was provided, that if any of the fellows 

er any other ſhould feel himſelf aggrieved by the ſentence 
of the maſter, he might appeal e e 
chancellor. 

Tux was another fatuts, which ran FROM a nen 
volumus quod dictus Cancellarius magiſtrum et omnes fo- 
cios et ſingulos domus prædictæ annis ſingulis fi opus fu- 
erit poterit viſitare, et f quid inter eos repererit corrigendun, 
iflud cum aſſenfu duorum doctorum vel magiſtrorum prout 

in conſimilibus faperius eſt expreſſum debite juxta juris et 
noſtrorum ſtatutorum exigentiam corrigat et puniat. 

By another ftatute, it was ordained, that if any thing 
ſhould be found doubtful or obſcure in the ſtatutes, which 
could not be amicably determined by the maſter and fel- 

- lows, it ſhould be immediately referred to the chancellor or 

_ vice-chancellor, who, by the advice and conſent of two 
N or of two batchelors, ſhould Nec rl 

— 

1 foundreſs having reſerved certain ene 
ſelf, during life, expreſsly declared, chat after her death, 
theſe ſhould not belong to her heirs. 

Tre ſtatutes being ſet ſorth, in a caſe before Lord 

Hardwieke, he ſaid it appeared clearly to him, that a ge. 
neral viſitor was conſtituted by them: that, inſtead of 


An a viſitor by general words, the forndreſs —_ 
2 di ö 


college, once in every year, et , quid inter eos reparerit 
corrigendum, illud, Ac. corrigat et puniat; if there had been 


nothing more than this, he would have been general vilitar, ' 


and if he found a perſon taking part of the revenues im- 
properly, be might, under the power here given him, 2e · 
move ſuch perſon in favour of him who had the right. 

In the next place the foundreſs had directed, that the 
chancellor, with his afhſtants, ſhould conſtrue the iatutas 


and determine any doubt, and ſhe had further, by expreſs - 


words, excluded ber own heirs: nothing, his Lordſhip 
ſaid, could be ſtronger than the excluſion gf her beirs, to 
——  — —— 
: he was, therefore, clearly of opinion, that the 
0 SN 
Tux executors of Margaret Counteſs of Richmond, 
mother of Henry the feventh, according to the directions 


of her will, purchaſed from the biſhop of Ely, with che 


conſent of the prior and convent, the houſe or priory of 
Saint John, in Cambridge, and there founded Saint John's 
College. Fiſher, biſhop of Rocheſter, one of the execu- 


tors, by the authority of the reſt gave it a body of ſtatutes, 


The maſter of the college, by the oath preſcribed to him 
in theſe ſtatutes, was bound, as ſoon as he could within 3 
month after the commiſſion of ſuch offences by the fellows 
and ſcholars, as be was himſelf unable to puniſh, to re- 
veal the names and ſirnames of the offenders, with the 
quality and degree of the offences, to the bijbop of Ely for 
the time being, or the chancellor or vice chancellor of the 


univerſity, for their correction and puniſhment.—By the 


ſame oath, if, on his account; any matter of diſſentian 
uole within the college, and could not, within five days, 


(a) Attorney general v. Talbot, 3 Atk. 662, 673. 
by be 
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rected, by the ſtatutes, that the chancellor ſhould viſit b 
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de reaſonably and peaceably ſettled by the preſident, dean, 
or treaſurers, and two others of the ſeven ſeniors of the 
college, he was to ſubmit himſelf to the order, judgment, 
decree, and authority of the chancellor of the univerſity for 
the time being, the prove/? of King's and the maſter of * © 
Chrift”s College, in the fame univerſity and to abide by 
the ſentence of them, or two of them, without appeal. 
By the chapter de morum hongſtate, et diſſentionibus ſedan- 
45 if any diſpute aroſe between the maſter and any of the 
fellows, which could not be reaſonably and peaceably de- 
termined by the maſter, deans, and ſeven ſeniors, within 
eight days, the contending parties, within three days after 
thoſe eight, were to chooſe two fellows, who within two 
days of their election were to carry the complaint to the 
provęſt of King's, the maſter of Chri/Ps, and the miſter or 
warden of Saint Michael's College, and whatever two of 
theſe, being conſulted for the time ſhould 3 al 
were by virtue of their oath to obey. 
Tux chapter de modo procedendi contra b after 
pointing out a mode of proceeding againſt him within the 
college for certain offences particularly deſcribed, ordered 
that, in caſe of his diſobedience, complaint ſhould be 
made to the lord biſhop of Ely, or in his abſence in remotis, 
to the vicar general of the ſpiritualities, or in the vacancy 
of the ſee, to the guardian of the ſpiritualities.—It then 
directed that the b:;/hop of Ely, or in his abſence in remotis, 
- his vicar general, or in the vacancy of the ſee, the guar- 
dian of the ſpiritualities ſhould take cognizance ſummariy 
and extrajudicially of all offences alleged againſt the mater, 
and if he found the accuſations to be true, he ſhould im- 
mediately, or at leaſt within three days, remove him from 
his office without further delay, and enjoin the-fellows to 


proceed to the election of a new maſter, according to the 
directions 


directions of the ſtatutes; cSSANTIZUS APPELLATIO- 
Nis, RECUSATIONIS, QUERELE AUT CUJUSCUNQUE 
ALTERIVUS juris aut facti REMED11S quibus hujuſmodi 
AMOTIO VALEAT IMPEDIRI AUT DIFFERRI;z quæ OM» 
nia IRRITA eſſe, volumus, ſtatuimus et decernimus. 

Tus ſtatute de modo procedendi contra ſocios, ſchalares, et 
diſcipules, in majoribus criminibus, gave to the maſter, aſſiſted 
by the preſident, deans, and treaſurers, or at leaſt one 
dean, treaſurer, and four others of the ſeven ſeniors, to 
examine complaints againſt any of the fellows, &c. and 
if found guilty, to remove them from the college, without 
remedy of appeal or complaint. 

By the ſtatute de ambiguis et obſcurts interpretandis, power 
was reſerved to biſhop Fiſher during his life, to add to, 
reform, interpret, alter, and diſpenſe with theſe ſtatutes ; 
but every body elſe was prohibited from diſpenſing with 


them, or making any new ſtatutes, either with reſpect to 
the whole college or any member of it, and if the chancel. _ 


lor, or vice chancellor, or the REVEREND FATHER the 

biſhop of Ely, or any one elſe, ſhould attempt the contrary, 

and endeavour to introduce any new ſtatute different from 

the foregoing, the maſter and all the other members of the 

college were diſcharged from the obligation of obedience 

under the pains of perjury and perpetual removal from the 

college, But the v:i/tation of the college was recom- 

| mended to the reverend fathers in Chriſt the biſhops of 

| Ely, to whom alſo was granted the preſentation of a fit 
perſon to be a fellow in the college. 

Tu ſtatute de viſitatore, reciting the confidence of the 


biſhops of Eh, and the hope that at no future time they 
would ſuffer the ſtatutes to be violated, ordained, © that the 
biſhop of Ely for the time being, as often as he ſhould be 
Q4 . required 
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author in the benignity of the moſt reverend fathers the 
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or by the maſter and four of the ſeven ſeniors, or by five 


, ” 


required by the maſter, preſident, deans, and creakionis, 


of the fame ſeven ſeniors in caſe of the oppoſition of the 
maſter or preſident, or by two-thirds of the fellows, and 
without any requiſition, from three years to three years, 
might by himſelf or his deputy viſit the college 
and duly puniſh and correct the offenees and irregularities 
diſcovered in his viſitation, and do evety thing that might 
be neceſſary or convenient for the correction and reforma- 
tion of them, even if he ſhould happen to proceed to the 
deprivation or amotion of the maſter or preſident, or of 
any fellow or ſcholar, provided the ſtatutes required fuch 
amotion.—The party ſummoned to judgment was com- 
manded perſonally to anſwer before the biſhop or his com- 
miſſary, without any privilege of appeal from the ſentence ; 
but it was provided, that if the matter proceeded to the 
deprivation of the maſter, or expulſion of a ſcholar, the 
conſent of four of the ſeven ſeniors of the college then 
preſent in the univerſity ſhould concur, and that without 


ſuch concurrence, any deprivation or expulſion ſhould be 


void: in the caſe of the amotion of the maſter, too, even 
with the concurrence of four of the ſeven feniors, by 
the biſhop's commiſſary, an appeal was given to the 
biſhop himſelf, but without further appeal, 

Tux ſtatute then proceeded thus: preter hunc viſita- 
tionis modum, nos alium nullum Elienſibus epiſcopis con- 
cedimus; ſed nec a ſociis tolerari permittimus, aliquo 


pacto: quod etiam eis mandamus in vim juramenti ſui. 


Scimus enim quod eximia virago domina fundatrix, dum 
in humanis egit, impetravit ab Elienſi epiſcopo qui tune 
fuerat, jus fundationis, ea quidem ratione ut ex deſolatis 
zdiculis tam illuſtre collegium erigeret : quod cum effece- 
rit et conſummayerit magno ſuo ſumptu, par eft ut * 
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ſes epiſeopi nibilo majorem in hoe collegio ſibi vindicent 
aucdoritatem quam in c#teris academia eolleg\is, ubi non 
ſunt fundatores. 

Queen Llizabeth afterwards, a heir tothe foundroſs 


gave the college a new body of ſtatutes in many reſpects 


fimilar to biſhop Fiſher's, but the ſlatute de viſtatore did 
not contain the clauſe juſt mentioned. 

By the ſtatute which preſcribed the mode of eleQiing 
the taſter, it was ordained, that if that mode could not 
be put in execution, recourſe ſhould be had to the viſitor, 
and that he ſhould be maſter whom the viſitor alone ſhould 
appoint, provided he anfwered in all points to the — 
concerning the quality and office of maſter. - 

By the chapter relating to the election of preſidents 
lecturers, and other officers, it was ordained, that if the 
made there pointed out ſhould fail, he ſhould be conſidered 
as elected whom the ma/er alone, if he ſhould happen to 
be within the kingdom, ſhould appoint ; but if the. maſtes 
ſhould be out of the kingdom, then he whom the biſban of 
Eh, vifitor of the ſaid college, being within the Kingdom, 
ſhould appoint, was to be elected into the ofice. — The ſame 
directions were given with reſpect to the election of fellows. 

A STATUTE which pointed out the mode of proceeding 
againft the maſter, and expelling him ſor cortaln offences, 
ordained, that if he would not retire of his own accord, 
recourſe ſhould be had to the biſhop of Ely, or in his ab- 
ſence in remotit, or in the vacancy of the ſee, to the chan. 
cellor of the univerſity, &e. and that the bf of B, 
&c. ſhould take cognizance of the complaint in a ſum- 
mary and extrajudicial manner, and that there ſhould be 
no appeal from his ſentence. 

Tut ſtatute “ de ambiguis et obſcuris interpretandis,” 
iter referving to the Queen the power of reforming, 
changing, 
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changing, ig diſpenſing with theſe ſtatutes, and of ang 
new ones if need ſhould require, prohibited all others from 
exerciſing any of theſe powers; and if the chancellor or 
vice chancellor, or the reverend father the biſhop of Ely, or 
any other ſhould attempt to infringe this prohibition, ab- 
ſolved the maſter and others from their obedience: but the 
ſolution of any doubt about the meaning of the ſtatutes 
was referred to the biſhop of Ely for the time being; and 
to his determination the college were ordered to pay full 
obegience.— The ſtatute then recommended in expreſs 
terms the viſitation of the college to the reverend fathers 
the biſhops of Ely; to whom alſo it granted the preſen- 
tation of one fit perſon to be a fellow, interpreting that 
fitneſs to be the poſſeſſion of the qualities required by the 
ſtatutes, and prohibiting the college from receiving any 


Tanz ſtatute “ de viſitatore'” was nearly to the ſame 
effect as that of the ſame title in biſhop Fiſher's ſtatutes, 
except that it did not-impower him to viſit by his com- 

miſſary, nor contain the clauſe prohibiting him from viſit- 

ing in any other manner than that pointed out by the 

ſtatutes. | 
Tux ſtatute © Je moleſtis, et morum urbanitate” or- 
dained, that all domeſtic diſputes ſhould be judged and de- 
cided within the college, and that he qui foras aliquem 
in jus vocaverit, without the conſent of the maſter, or, in 
his abſence, of the greater part of the ſeniors, ſnould be re- 
moved from the college. Diſputes between fellows and 
ſcholars were to be decided by the maſter, &c. but a diſ- 
pute between the maſter and any of the fellows, by the 
preſident and the reſt of the ſeniors, &c. but f that could 
not be done within two days, the diſpute was to be re- 
ferred to the provoſt of King's College, and the maſters of 
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Trinity and of Chriſt's; and he who ſhould difobey the 
ſentence of them, or two of them, ſhould be remoyed from 
the college. 

A DISPUTE having arifen between the _—_— and the 
biſhop, of Ely, on the queſtion, whether the latter was 
viſitor, as to the election of fellows, theſe two ſets of ſta- 
tutes were laid before the court of King's N to en- 
able them to decide it. | 

In oppoſition. to the claim of the biſhop, it was argued, 
that the founder might give general or particular powers 
to a viſitor :: if he gave only particular powers, and the 
viſitor exceeded them, his proceedings would ſo far be void. 
Viſitatorial power was not to be inferred by implication, 
but muſt be conſtituted by expreſs appointment, as ap- 
peared from the caſe of Birmingham ſchool (a): The biſhop 
of Ely was in no part of the ſtatutes appointed general 
viſitor of the college, but particular viſitor only; the ge- 
neral power, therefore, remained in the crown, as heir to 
the founder: particular viſitatorial powers being given to 
the biſhop, would not.make him general vilitor, though he 
was recognized in other parts of the ſtatutes, under the 
general name of viſitor : an executor might be appointed 
with limited powers, and, in ſuch a caſe, if he were men- 


tioned as executor in another part of the will, that would 


not make him general executor. In the chapter © de am- 
bigius et obſcuris interpretandis, power was reſerved to 


Queen Elizabeth of adding new ſtatutes and diſpenſing with 


the old; and immediately after the biſhop of Ely was par- 
ticularly. named as one of the perſons prohibited from 
counteracting the ſtatutes ; it was true the viſitation was 
recommended to him, but it was with this limitation, to 
compenſate which, he was complimented with the nomi- 


(a) vid. ante, p. 187, 
| nation 
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natipn of a fellow; but the maſter and fellows were to 
judge of the fitneſs of the perſon named, and were prohj- 
" bited from receiving one who was not fit, though preſented 
by the biſhop, which ſhewed, that he was not univerſal 
arbiter and incontroulable judge. Fhe ſtatute © de modo 
procedendi contra magiſtrum“ gave powers to the chan- 
ceflor of the univerſity, and others, altogether inconſiſtent 
with the biſhop's claim as general viſitor, The ſtatute 


« de modeſtia” directed all domeſtic diſputes to be ſettled 


within the college; ordered him to be expelled qui foras 
vocaverit; and referred the determination of them to other 
perſons excluſive of the biſhop. The ſtatute © de viſi- 
tatore® gave him power to viſit as often as he was requeſt- 


ed, and gave him many minute particular powers, which 


* excluded the ſuppoſition that he was general viſitor, —If 
then the biſhop was not general viſitor, he had nothing to 
do with elections; for there was no ſpecial clauſe, which 
inveſted him with the right of inſpecting them. 
Loxp MANSFIELD, after premiſing ſome obſervations 
on the convenience of the vifitatorial power, proceeded to 
obſerve, that the founder might delegate this power either 


generally or ſpecially; by preſcribing, in the latter caſe, a 


mode for the exerciſe of any part of it; but that if a mode 
of viſitation was preſcribed, in any particular caſe, that 
would not take away the general powers incidental to the 
office of a viſitor : and of thoſe incidental-powers, that of 
hearing complaints and deciding them, had in the caſe of 
Philips and Bury (a), been determined to be one, and this 
latter included a juriſdiction over elections.— The whole 
tenor of the ſtatutes muſt be examined, to ſee whether the 
general power was given or intended to be given. A 
founder might appoint a ſpecial viſitor for a particular 


Ante, p. 197, | 
(a) Ante, p. 197 | WOE 
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purpoſe; and he might divide the power into as great « 
variety of ſtatutes, for particular caſes, as he pleaſed: bat 
when he did that, the court would collect, from the whole 
conſidered together, whom he intended to appoint as ge- 
neral viſitor. 

Hrs Lordfhip then alluded to the cafe of Clare Hall (a), 
and remarked on the deciſion of the lord chancellor in fa- 
your of the general viſitatorial power, though there were no 
words expreſsly appointing a general vir. 

Hz then proceeded to obſerve, that the founder might 
appoint a general viſitor, and except ſome particular caſes 
out of his general juriſdiction; or might in others preſcribe 
another method of proceeding, without reſorting to the 
viſitor in the firſt inſtance. He then proceeded to con- 
ſider the preſent caſe on the ſtatutes of Queen Elizabeth; 
for thoſe of biſhop Fiſher, he ſaid, were no otherwiſe ma- 
terial than as they might throw light on the new ones, 
which referred to them in the preamble; as the common- 
law or an old act of parliament might throw light on a new 
att, which in ſome reſpects altered the former. Where 
a body of ftatutes was given by a founder, and a viſitor ap- 
pointed, he much doubted, he ſaid, whether the viſitor 
could give new laws, unleſs the founder gave him an ex- 
preſs authority for that purpoſe; though he knew there 
were caſes in which viſitors, not being expreſsly prohibited, 
had exerciſed ſuch a power; he mentioned. this, he faid, 
becauſe he obſerved a jealouſy in the foundreſs in the pre- 
ſent caſe, left the right of making ſtatutes ſhould be taken 
from her heirs, that is, from the crown.. The biſhop was, 
therefore, appointed viſitor, and not legiſlator ; the legiſ- 
| lative power being reſerved to the crown, the heir of the 
foundreſs: in Bentley's caſe (5) it had been held, that 


(a) The caſe immediately preceding. (5) Ante, p. 203. 


en 
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when the founder had given a complete body of 
his heir, which i in that caſe was the crown, could not Toy. 
them, or give new ones without the conſent of the college, 
but here was an expreſs re/ervation of ſuch a power. | 

Tur particular powers granted by the ſtatute © de 
modo procedendi contra magiſtrum, to the chancellor 
and the heads of three colleges, and ſome other particular 
caſes, ſeemed only exceptions to the general viſititorial 
power. The queſtion therefore was, whether all the reſt 
of the viſitatorial power, not ſo excepted, was not veſted in 
the biſhop of Ely.——This depended principally on three 
ſtatutes. That © de electione magiſtri, that © de am- 
biguis interpretandis,” and that * de viſitatore.” 

THe firſt of theſe referred to the biſhop, as the known 
viſitor of the college, and by words which would alone 
be ſufficient to make him a viſitor, if no other general viſi- 
tor were appointed ; and if the general power were in the 
vice-chancellor, who was named in one ſingle inſtance, or 
in the crown, becauſe it had the legiſlative power, . 
ſtatute would be void. 

THz ſecond gave expreſs authority to the biſhop to de- 
termine, interpret, and explain the ſtatutes. This was as 
comprehenſive an authority as a viſitor could have; a 
power to interpret implied a power to viſit, and had been 
held in the caſe of Clare Hall to conſtitute a viſitor. The 
words at the end of this ſtatute, © viſitationem commen- 
damus,” were ſtrong and explicit words, to conſtitute a 
general viſitor. 

Tux third gave the biſhop a power to viſit, and'® to do | 
ad exerciſe, &c.“ and though it was expreſſed, that he 
ſhould viſit when requeſted,” yet that did not reſtrain him 
from viſitatorial acts at any other time; as in the caſe of Clare 


Hall, though the viſitor was to viſit de anno in annum, and 
in 
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in that of Philips and Bury de quinquennis i in quinquennium; 
yet that did not e him from _—_— complaints at 
any time. | r 
Tux viſitatorial power was a as ani given to 
the biſhop by the old ſtatutes, as by the new: the differ- 


ence was, that in the new ſtatutes, the ambiguous clauſe in * 


reſtraint of his power, towards the end of the old ſtatute 


« de viſitatore, was omitted. But what was there ſaid 


did not reſtrain the biſhop ſo ſtrongly as might at firſt 
ſight appear. The meaning of the proviſion ſeemed to be, 
that he ſhould claim no right as a co-founder, though he 
was owner of the ſite; but only act as in other colleges, 
where he was not founder. And in colleges where he was 
not founder, he might act under powers of viſitation dele- 
gated to him by the founder. — On the whole his lord- 


ſhip, and the reſt of the court concurred with him, was of 
opinion, that the biſhop- of Ely was general viſitor of this: 


college, and as general viſitor had juriſdiction over queſ- 
tions relating to elections of fellows (a). 


Ir on an application to the King's courts for their in- 
terpoſition, by the member of an eleemoſynary foundation, 


in a caſe coming within the general viſitatorial power, it 
appear that there is a viſitor, and that no application 
has been made to him, the courts will not interpoſe, be- 
cauſe no court of law or equity can anticipate the judg- 
ment of the viſitor, or take away his juriſdiction (5). 

Ir in the return to a mandamus directed to a college 
it be ſet forth, in general terms, that ſuch a perſon is viſi- 
tor, it is not neceſſary to ſpecify his powers, for as viſitor, 
he has power to determine all matters that come as * 


(a) Maſter and ſenior fellows of St. John's College, Cambridge, v. 
Todington, Clerk, x Bur. 158. 1 Bl. 21. Rex. v. Mr Ely. 
0) Per Ld, Hardwicke. 3 Ak. 674. 
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ances ' before him, unlelb he be particularly reſtrained by 


the ſtatutes, and fuch reſtraint will not be preſumetl 
neither is it material whether the grievance of which com- 
plaint is made, took place in the time of the preſent viſitor, 
or in that of his predeceſſor, and therefore it is not ne- 
ccffary to ſhew that in the return (a). 

Tux queſtion, whether there be « viſitor or not, may be 


ſometimes decided on affidavits : but if a mandamlis his | 


deen granted, commanding the party to whom it is direct- 


od. to admit a perſon to u fellowſhip, on an affidavit of his 


election, the court will not ſuperſede the writ on affidavits 
that there is 4 viſitor, but will put the defendant to make a 


return, becauſe whete the point is determined on affida- 
vits againft: the party complaining, he nne 


to do bimfelf juſtice by an action (6). 

WHEN the exiftence of à viſitor is not doubted, it fre- 
quetitly becomes a queſtion, whether the perſon complain- 
ing, or the act of which the complaint is made, be within 
the viſitor's jurifdition, and the determination of ſuch 
gueſtions belongs ultimately to the King's courts, though 
the viſitor may decide in the firſt inftatice. | - 

Ir has been obſerved (c), that independent members of 
colleges in the univerſities, or fellow commoners, are mete 
.boarders, and have no corporate fights : it follows, from 
hence, that they are not ſubjeR to the juriſdiction of the 
viſitor, and that — oa 
ances, by appealing to him. / 

Joux D avzs80n was admitted x commoner of Utiverſity 
College in Oxford, and after having performed the greateſt 
Part of his public exeriſes, and having kept all the terms 
but one, requiſite for the purpoſe of taking the-degree of 


(a) Cafe of All-Souls, Oxford. Skin, 13. 2 Show, 270. 
(5) Rex v. Whaley, 2 Ser. F179. (c) Vol. 15 P · 320. 
| ; batchelor 
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berchelge of arts, he was expdlled from the college. Uni- 


verſity college being of royal foundation, Mr. Paviſan 
preſented his petition to Lord Chancellor Apſley as viſitor, 
The petitian ſtated, that the college was founded by King 
Alfred in the year 8723 that by charter it coaliſted, at the 
time of the petition, of a maſter, twelve fellows, and 
ether members; that the petitioner was admitted according 
to the teuor of the charter; that he was expelled by the 
maſter and Sve fellows, who were not one half of the ſel - 
lows of the college: he therefore prayed, that the mattgr 
might be taken into conſideration ; that the maſter and 
fellows might be ordered to attend; and that the ebarters, 
books, and ſtatutes might be produced and inſpected at 
the hearing of the petition; and in general, that d 
pellant might be redreſſed. 

Tae Lord Chancellor ordered, that the parties ſhould 
attend, and that the public books, &c. ſhauld be inſpected. 


On this, the callege preſented a counter · petition, luggeſt- | 
ing, that certain allegations in the appellant's petition . 


were unſypported by evidence, particularly theſe ;—* that 
the college pow conliſts, by charter, of a maſter, twelve 
fellows, and other members „that your petitioner Was 
admitted a member purſuant to the charter.” — Whereas 
they ſhewed, that the college was a corporation by pre- 
ſcriptian, though confirmed by ſeveral royal charters ; that 
it was an eleemoſynary corporation, and canſiſted only of 
a maſter, and twelve fellows ; that they were adviſed apg 
ſubmitted, that commoners, or ſuch as paid for their 
lodging and diet, and were independent, did not belong to 
the college, nor were of the foundation: that they were, 
of courſe, not entitled to the protection of the viſitor, and 

could have no title to the production of the college papers. 

They therefore prayed, that LY * be heard agaĩuſt 

Vor. II. the 
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the petition of the appellant, and that ſo much of the 
above order as related to the inſpection and production 
of the college books, &c. might be ſuſpended till it was 
determined, © whether this were a matter of viſitatorial 
cognizance 
Tux lord chancellor accordingly lulpendel that part 
of the order The maſter afterwards made an affidavit, 
' that the college was merely eleemaſynary; that it had under- 
gone various changes, till at laſt, Queen 1 in 
the r5th year of her reign, incorporated it, per nomen 
magiſtri et ſociorum collegii magnz aulæ univerſitat 
Oxon;“ that in the ſaid grant there was no mention of 
any commoners, or other perſons independent of the 
foundation, and that Mr. Daviſon never was a member 
of the ſociety, nor ever belonged to the ſociety in any 
ſenſe. | | 4» 
Or the part of the college, it was argued, that the viſi- 
_ tor's juriſdiction was confined to the foundation, and was 
- derived ſolely from the intention of the founder with re- 
ſpect to the diſtribution of his property: that independent 
members were pupils received into the college by the 
maſter and fellows, and ſubmitted to their diſcretionary 
government; that they were ſtrangers to the foundation, 
and therefore had no other remedy, in caſe of particular i 
grievances, than that which the laws of the land afforded g. 
them. They had no appeal to the viſitor's juriſdiction, th 
The viſitor could not give coſts, and young men of fer 
fortune might ruin, or at leaſt harraſs the univerſity by WW i, 
continual vexation. | cor 
On the part of the appellant it was inſiſted, that the ſpec 
viſitor's juriſdiction was not confined to the foundation, 
but compriſed the whole government of the college; that 


the independent members, though ſtrangers to the eleemo- | i 
. . 4 $8 ſynary n 
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ſynary conſtitution, were not ſtrangers to the college, be- 

ing recognized, deſcribed; and defined in the conſtitution 

of the univerſity ; for that by the univerſity ſtatutes, a 

degree could not be taken by a perſon not a member of a_ 

college- That the ſame ſtatutes deſcribed the duties, pri- 

vileges, ranks, and habits of independent members, ac- 
© cording to their ſeveral orders. That theſe deſcriptions 
and definitions were acknowledged by thoſe laws which 
affirmed the conſtitution of the univerſity. That thoſe laws 
would imply, on the part of members admitted intra mania 
dis, ſubmiſſion to the orders and ſtatutes of the ſociety, 
and on the part of the college protection and redreſs. — 
The relation, therefore, of theſe independent members to 
the college being legally recognized, definite and certain, 
they had an appeal to the viſitor. 

Tag Lord Chancellor, with the advice of De Grey, 
lord chief juſtice of the Common Pleas, and Mr. Baron 
Adams, diſmiſſed Mr. Daviſon's petition (a). 

NeiTHER, ina matter which concerns the diſcipline of 


court of law. 

On the trial eh fr aſſault on Charles 
Crawford, Eſq. a fellow commoner of Quten's College, 
in the univerſity of Cambridge, - in turning him out of the 
garden belonging to the college, evidence was offered, on 
the part of the proſecutor, to ſhew the illegality of ſeveral 
ſentences of expulſion of the proſecutor from the college, 
nd of the confirmation of the ſaid ſentences ; but of which 
confirmation no notice was given to the proſecutor, A 
the Wl ſpecial caſe was reſerved for the opinion of the court of 
ion; Wl King's Bench on the admiſſibility of this evidence; and 


no- () Ex parte John Daviſon, Eſq. . 
1 0772, cited Cowp. 319. | a 
Re | i 


the college, can an independent * have redreſs i in a 


tuimus quod nullus ad perendinandum in hoc collegio ad- 
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it was agreed that, if they ſhould be of opinion that it was 
admiflible, the parties on both ſides ſhould produce to the 
court ſuch parts of the ſtatutes, or other inſtruments, as 
might be proper ta ſupport or invalidate ſuch ſentences, in 
order that the court might Judge of the legality n 
of them. | 

Warn the caſe feſt came belies the court; and een 
ſel for the proſecutor had begun, Lord Mansfield ſtopped 
him, ſaying, that on the caſe, as then ſtated, nothing ap- 
peared to the court of the foundation of the college, or of 
their juriſciction, or of the ſtatutes, or of the facts, all of 
which were neceſlary to be ſtated to enable the court to 
form a judgment on the queſtions reſerved. His lordſhip 


added, that if the proſecutor were a member of the founda- 


tion, the ſentences might be concluſive, until reverſed by 


the viſitor: if only an independent member, it might be 


defenſible in thoſe who had the management and direction 
of the college to expel him, 

Ta cafe was afterwards made compleat by the addition 
of the order of ru/tication of the proſecutor, ſigned by the 
maſter and one fellow; the ſentence of expulſion made by 
the maſter and two fellows, but ſigned only by the maſter; 


the order of confirmation, ſigned by the maſter and ten fel- 


lows; a copy of the ſtatutes of the college, of which the 


' ſtatute de perendinantibus was alone material; and an in- 
terpretation of the words *MAJoR PARS 8OCIORUM,' 


which occurred frequently in the ſtatutes, and which, by 
ſuch interpretation, was conſtrued to mean the major part 
of the fellows reſdent in college. 

Tae: ſtatute de perendinantibys was as follows: — © Sta- 


mittatur, niſi de expreſſo conſenſu preſidentis, et majoris par- 
tis fociorum; quibus conſtet de ipſius boni fami converiatio- 
| 4 ne qu 


oF CORPORATIONS. 245 


neque laudabili, et quem erediderint qulete viAurum inter 
ſocios. Et fi oppoſitum conſtiterſt poſt ejus ingreflum, pri- 
mo admoneatur per preſidentem vel ejus vieegerentem; et 
fi tune non emendatur, moneatur ſee undo per duos ſocios 
tunc domi preſentes ; quod ſi adhue non fe reformarerit, 
tertio per preſidentem et majorem partem ſoeiorum expel- 


latur a collegio in perpetuum. Quod ſi quis perendinantium, 
aliquod crimen committat unde ſcandalum aut infamia eidem 


collegio oriatur, idem ab hoc collegio expellatur,” 

On behalf of the proſecutor it was contended; fir, 
that the ſentence of expulſion was examigable in this court; 
and ſecondly, that it was irregular, and conſequently ille- 
gal.—On the firſt point it was obſerved, that colleges were 
inſtituted not merely for the purpoſe of diſtributing the 
founder's bounty, but that, like all other corporations, 
they had for their object the public utility; they might 
then be conſidered in two different points of view: firſt, 
as corporate bodies, and, ſecondly, as eleemoſynary ; in 
each of which characters they were ſubject to a different 
juriſdigtionz in matters which concerned their public; their 
corporate character, they were, like every other corporate 
body, fubzeRt to the controul of the general Jaw of the 
country z in matters which regarded their private, their 
eleemoſynary character, their proceedings were ſubject to 
the examination of their roſpectiue viſttors, 

Tuxsg inftitutions, it was further obſerved, were in 
general compoſed, not only of members who participated 
of the endowment, but of others who did not. The lat- 
ter, however, were conſidered ſtrictly as members of the 
college. The terms of their admiſſion, their rank, thewr 
habits, their privileges, their diſcipline and regulation, the 
cauſes for the cenſure ur expulſion of them, were defined 
and . by the Gatutes which formed - _— 

— 
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ral conſtitution of the college. In virtue 1 
they claimed to be members of the univerſity, or aggre- 
gate corporation compoſed ef the members of the different 
colleges. In this character they were ſubject to further 
regulations, and, in return, received eſſential advantages: 
they became intitled to different degrees, diſtinctions, and 
valuable privileges in the learned profeſſions, and to a qua- 
lification as electors or repreſentatives for the univerſity in 
parliament. If the ſentenee by which Mr. Crawford was 
deprived of the rights incidental to his character as a mem- 

ber of the college were not examinable in the court of 

King's Bench, he was without a remedy ; for, as had 
been ſettled in the caſe of Mr. Daviſon, the province of 
the viſitor was confined to caſes in which the founder's 
property was .concerned ; but it was ſufficient that the 
proceeding was without redreſs from any other juriſdiction, 
to render it amenable to this court, which ever interpoſed 
to prevent a defect of juſtice to the ſubject. This court 
would, therefore, not conſider themſelves as precluded 
from an examination of this ſentence, and a declaration that 
it was irregular, if it ſhould be ſo found, which was all 
that the .preſent caſe demanded: for the queſtion was 
ſimply, whether the ſentence 7 
expulſion ? If it was not, the defendants were guilty; if 
it was, they muſt be acquitted, 

Lonp Mansfield, after having ſtated the caſe, esd 
to. obſerve, that the proſecutor, after theſe proceedings, 
continued by force, and in deſpite of the college, till the 
fact happened for which the indictment was brought: but 
that he had never before made any complaint about the 
proceedings, nor appealed to the viſitor. The queſtion 
on theſe facts, he ſaid, was, whether, after the proceedings 
ſo had againft him, as * 

N ege 


i = I > 
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lege? It had Goon argued. en behalf of the defendants, that 
he was a mere boarder; and if ſo, that he had- no right to 
continue after the notice given him to leave the college ; 


and the court all thought that he was a mere boarder,— ' 
His lordſhip then cited the caſe of Mr, Daviſon at full 
length, and then proceeded to obſerve, that the order in 


that caſe was expreſsly founded on the ground of the ap- 
pellant being an independent member and a mere ſtranger. 


Here the proſecutor was an independent member, and there- 


fore the authority juſt mentioned put an end to the queſ- 
tion, becauſe as a mere boarder he had no right to continue 
in the college after they had given him notice to quit. It 
might be ſaid, there was a difference between that caſe and 
this, becauſe the ſtatutes of Univerſity College took no 


notice at all of independent members or ſtrangers; whereas 


in the ſtatutes of Queen's College there were expreſs re- 
gulations concerning them ; and on the ſuppoſition that 


Mr. Crawford was ſubject to thoſe regulations, it was con- 
tended that the ſentence of expulſion was illegal: and at 


the trial the ſtatutes had been offered in evidence, to ſhew 
that it ought to have been ſigned by the maſter and a ma- 
jority of the fellows, whereas it was ſigned by the maſter 
and one fellow only. The anſwer to this was, that if the 
allegation were well founded, that Mr. Crawford was a 
member, and ſubject to the ſtatutes, rules, and orders of 
the college, the merits, the juſtice, or the regularity of 
the expulſion could not be examined at the aſfizes ; but 
the proper mode of impeaching it was by appeal to the 
viſitor (a). 


WHETHER a perſon who is not yet actually a member 1 


of an eleemoſynary corporation, but who claims a right to 
become one, be a proper ſubject of the viſitatorial juriſ- 


(a) Rex v. Grundon et al”, Cowp. 315-322, | 
Tho diction, 
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diction, has been doubted. —White, the founder of St. 
John's College, in Oxford, had appointed that thete ſhould 
be a preſident and fifty ſcholars there, of whom forty-three 
| ſhould be named by particular ſchools in London, and the 
remaining ſeven by three cities, of whomBriſtol was to name 
two: on a vacancy by. the reſignation of one Baſkerville, 
the city of Briſtol named one King to ſucceed him the col- 
lege refuſed to admit him, and choſe another perſon, Ap- 
plication being made for a mandamus commanding the 
preſident to admit King, it was objected that the biſhop of 
Wincheſter was 'viſitor, and was to determine all diſputes 
concerning the foundation; to which it was anſwered, 
that the perſon in whoſe behalf the application was made 
was only a nominee, and not yet of the foundation, and 
that therefore this diſpute was not within the viſitor's 
juriſdiction; the court ordered the ſtatutes of the college 
to be laid before them, and adjourned the queſtion (a). It 
appears, however, by another report, that they granted the 
mandamus to admit King (5): but as this was a queſtion 
that clearly concerned the conſtitution of the college, it ſeems 
to have been proper for the c6gnizance of the viſitor (6). 
In moſt of the colleges of the univerſities, new fellow- 
ſhips have been added to thoſe of the foundation by ſubſe- 
quent benefactors. —Theſe are called ingrafted fellowſbips ; 
and where the founders of them make no ſtatutes for the 
regulation of them, they are ſubject to the genetal laws of 
the college, and conſequently to the viſitor's juriſdiction. 
Tux firft caſe we find on this ſubject is that of Mr. 
Jennings, of Clare Hall, which came before the court of 
King's Bench, on the return to a mandamus directed to 


(a) Rex et Reg. v. St. John's College, Oxford, 4 Mod. 260. 
(4) Comb, 238. 
| 4 
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the maſter and fellows, commanding them to admit (a) 
Mr. Jennings to a fellowſhip on the foundation of Mr. 
Dickins, The return ſtated ſeveral of their ſtatutes, by 
one of which it alleged the chancellor was appointed 
the viſitor of the college. — On this it was obſerved, in be- 
half of Mr. fennings, that the ſtatutes of my Lady Clare, 
which put the maſter and fellows founded by her under the 
controul of the chancellor, did not extend to thoſe fellow- 
ſhips which were founded afterwards by others; for which 
reafon, and as there was no other remedy, a peremptory 
mandamus was prayed. The point was not determined; 
but the Chief Juſtice fait, Hot can they bring in ffran- 
gers, and make them ſubje to the reſtrictions impoſed by 
the founder? Though there be a viſitor for the fellows 


founded by my Lady Clare, yet the queſtion is, whether | 


this viſitor ſhall be extended to the new fellows? Whether 
there muſt not be a new incorporation of W 


lowthip founded by Dickins ?” (5) 


In the year 1946, a caſe from Univerſity College, in 
Oxford, came before Lord Chancellor Hardwicke, as ge- 


neral viſitor of the college in right of the King: it ap- 


peared that the college was founded by King Alfred, and 
that William of Durham had afterwards founded two ſel- 


 lowfhips, de proximis Dunelmiæ partibus; but had 


given no ſtatutes. Thefe mgrafted fellowſhips were there - 
fore conſidered as ſubject to the general vifitor of the old 
foundation. In that capacity Lord Hardwicke took cog- 
nizatice of the complaint, determined it in a furmmary 


way againft the college, and would not permit it to pro- | 


ceed in the courſe of charity cauſes (c). 


(a) The report ſays © reſtore,” but as it appears, by thi ſubſeqtent. 


part af rhe eaſe, that the diſpute was about mn 
it ws probably'a mandamus to adit.” 
(5) Mr. Jennings's caſe, of Clare Hall, * 
(e) 3 Ack. 667. x Bur. 203, 
Joux 
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Joan FREEMAN, of Billing, in the cont of Northamp- | 
ton, by his will in 1615, directed 20001, to be laid out by 
his executors in purchaſing lands of inheritance of the 
yearly value of 100l. the rents to be applied to the main- 
tenance of two poor fellows and eight poor ſcholars of his 

foundation, in the houſe or college called Clare Hall, in 

the univerſity. of Cambridge, for ever, in the proportion 
of 251. a year to each of the fellows, and gl. to each of 
the ſcholars: he directed that his kinſmen, if there ſhould 
be any of that deſcription, ſhould be firſt preferred ; next 
to them thoſe who were born within the county of North- 
ampton, and next to them thoſe who were born within the 
county of Lincoln. — The executors, in purſuance of the 
will, laid out z000l. in purchaſing lands of inheritance of 
the yearly value of 1ool. and upwards, and the maſter and 
fellows having accepted the donation on the terms and 
conditions on which it was given by the teſtator, the exe- 
cutors executed a deed in 1622, to which they were parties 
of the one part, and the maſter and fellows of Clare Hall 
of the other, by which the purchaſed lands were limited 
and ſettled for the perpetual eſtabliſhment and endowment 
of two fellowſhips and eight ſcholarſhips, on the foundation 
of John Freeman, the teſtator.— From the year 1622 
to 1726, the maſters and fellows of Clare Hall purſued 
the intention of the founder, without deviating in one 
ſingle inſtance. — The firſt fellow choſen into the college 
contrary to the will was in 1726, and the ſame innovation 
continued in every ſubſequent election for the next twenty 
_  years.—Thomas Neal, a fellow on Mr. Freeman's foun- 
dation, in 1743 reſigned his fellowſhip, on which Robert 
Mapletoft, a batchelor of arts, and born at Byefield, in 
Northamptonſhire, offered himſelf a candidate ; and though 
| there was no other candidate of the founder's kindred, nor. 
| | any 
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any perſon. born in Northamptonſhire or Lincolnſhire, -yet 
the maſter. and fellows elected William Talbot, a perſon 
__—_ OO 
Beda ; 
Aare item bene in Chancery i in — 
name of the attorney general, in which he ftated theſe 
facts, and inſiſted that the election of Talbot, being made 
in direct contradiction to the expreſs terms of the donation, 
was void; and that the relator being the only competitor - 
duly qualified according to the -intent of the founder, and 
no objection of unfitneſs having been imputed to him, 
ought to have been elected into the vacant fellowſhip, not 
merely in preference to Talbot, but in excluſion of him. 
He therefore prayed © that the propriety of the faid foun- 
dation of two fellowſhips and eight ſcholarſhips might be 
aſſerted and - eſtabliſhed by a decree of the court, and 
that the fellowſhips and ſcholarſhips might, according 
to the true intent and meaning of the founder, be de- 
clared to have been abſolutely appropriated to, and belong 
in the firſt place to the teſtator's kinſmen, if any there 
were ; and, next to them, to thoſe that were born within 
the county of Northampton; and, next to them, to thoſe - 
that were born within the county of Lincoln, and ſhould - 
be fit for the ſame z and that the election of the defendant, 
William Talbot, into the fellowſhip vacant by the re- 
ſignation of Thomas Neal might be ſuperſeded, and the 
relator forthwith admitted to and inſtated in the ſame, —” 
Tux defendant, William Talbot, as to ſo. much of the 
information as ſought relief in all the ſeveral matters 
therein mentioned, pleaded that Edward the third, in the 
twentieth year of his reign, by letters patent under the 
great ſeal, granted licence to Elizabeth de Burgo, then 
Lady Clare, to found and endow the college or hall called 
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Clare Hall, in the univerſity of Cambridge, ſor the perpe- 
tual maintenance and ſubſiſtence of a maſter, divers fel. 
lows, and ſcholars in the faid college or hall, who ſhould 
apply themſelves to the ſtudy of learning. He then ſtated 
the foundation of the college in purſuance of the licence, 
and the ſtatutes of Lady Clare, before ſtated (a).—He 
then averred, that the faid ſtatutes were all that, in any 
reſpect, related to the conſtitution of a viſitor of Clare 
Hall, and that.there was no deed or writing, other than 
theſe, which any way related to that ſubject; and inſiſted 
that the chancellors, for the time being, of the ſaid univer- 
ſity had bern ever fince the viſitors of the ſaid hall; and 
that the chancellor for the time being, his deputy or vice- 
chancellor, had, with the advice and conſent of two doctors, 
if any fuch there were, or otherwiſe of two maſters of 
arts, one a regent the other a non-regent maſter, heard, 
adjudged, and determined, and of right ought to hear, ad- 
zadge, and determine all diſputes, complaints, and contro- 
verſes concerning the election and admiſſion of any per- 
fon into the place of one of the fellows or ſcholars of the 
faid college, and that ſuch controverſtes had not been, and 
of ripht ought not to be heard, adjudged, or determined be- 
fore my dther court or judicature, or in any other man- 
ner whatſoever. —bHe further alleged, that at the time of 
the deftion of the defendant, the Duke of Somerſet was, 
and til continued to be the chancellor and viſitor of Clare 
Hall; und that the relator, Robert Mapletoft, had not ap- 
pak che faid chancellor as viſitor of the ſaid oollege 
er ball, to hear and determine the right of election, as he 
might and ought to have done. He then prayed the judg- 
ment of the court, whether he ought to be compelled to 


| (a) Vid. ante, page 227. 
| make 
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make any other nn 
proceed any further in the ſuit. - 

AFTER argument at the bar, the Lord Chancellor ſaid, 
he had received ſatisfaction enough at preſent to determine 
this plea, but not to make a final determination, for that 
the relator was not precluded from entering into proof to 
falſify the plea,—It was, he ſaid, a caſe of great conſe- 
quence to the colleges in the univerſities, who had had 
many litigations about the powers and rights of viſitors, 
and how far the courts of juſtice had a juriſdiction in mat- 
ters of that kind; and if it ſhould be haftily determined 


that colleges were liable to informations in this court, on 


the footing of general charities, and accountable for miſ- 
applications and abuſes, he was afraid a door would be 


opened to great vexation and expence. — There were two 


queftions which occurred in this caſe; firft, whether by 
by the plea it was ſufficiently ſhewn that there was a gene- 
ral viſitor of this college ? The ſecond, whether that viſi- 
tatorial power extended to Mr. Freeman's foundation ? 
As to the firſt, he was of opinion that there was a general 
viſitor, and expreſſed himſelf to the effect explained in a 
former page (a). As to the ſecand, taking it as eſtabliſhed 
that there was a general viſitor of the college, he thought 
his . power extended to Mr. Freeman's foundation: Mr. 
Freeman had directed 2000l. to be laid out in lands, the 
rents and profits of which were to be applied towards the 
maintenance of ten p6or ſcholars in Clare Hall, namely, 
to two poor fellows, there to be placed, 251. each, & r. 
What was Clare Hall? A corporation conſiſting of maſters 
and fellows.; and the power given by the charter, was to 
incorporate by this name indefinitely, not mentioning any 
number of fellows. It had been 1 


6 110 0 


(a) Vid. ante, page 228, 229. 
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— imported that theſe new fellowſhips ſhould 
be incorporated with the old; but his lordſhip was of 
opinion, from-the words « there to be placed that it was 
the intention of Mr. Freeman that they ſhould be incorpo- 
rated, though unqueſtionably the rules laid down by him 


as founder, with reſpect to the fitneſs of the perſons, ought 
to be obſerved. . What then was the conſequence of; this. 


ingraftment? It had been ſaid that theſe fellows were not 


ſubject to the ſame rules, nor to be governed by the ſame 
- viſitor with thoſe of. Lady Clare's foundation. As there 
were in colleges ſo many ingrafted charities, this became a 
_ queſtion of conſiderable importance: it had been objected, 
that the ſtatutes could only extend to the corporation of 
Edward the third ; that the corporation could not extend 
- itſelf; and that Mr. Freeman had not, by his donation, 
made his fellows members of it. If Edward the third, he 
ſaid, had made his corporation to conſiſt of twelve fellows, 
a certain number being then limited, theſe new fellows 
could not have come in without a new incorporation; but 
here, the number being indefinite, he ſaw no rule of law 
to prevent the- maſter and fellows of Clare Hall from in- 
corporating theſe fellows. A lay corporation, where the 
number was indefinite, might incorporate new members, 
if they did not make an ill uſe of fuch power: if they 
might be ingrafted into this college, then they were mem- 
bers, and muſt be governed by the ſtatutes of the college, 
and the rules of its diſcipline ; as a conſequence of which 
they were ſubject likewiſe to the viſitatorial power of the 
_ Viſitor of the college; and if they were ſubje& to it with re- 
gard to amotion, they were equally liable with regard to 
election. It had been faid, however, that the viſitor could 
not have a right to determine as to the agreement or con- 
-zratmade between the maſters and fellows and Mr. Free- 
man's 
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man's executors : but the agreement of the mae wad 
fellows, he ſaid, to receive two new fellows," was an at 
into which the viſitor had a right to examine, and im- 
plicitly gave him a power over them; he might have en- 
quired into it within the year, as it was a tranſaction in 
that college, the whole of which was ſubje& to his juriſ- 
diction. * ; ah 4 1 2 ot»; . 

A visITo, he continued, was a much more proper 
judge of the comparative fitneſs and qualification of can- 
didates than a court of Jaw or equity, as they were more 
converſant in matters of that kind. But he was further 
of opinion, that the relator had excluded (himſelf from 
entering into this queſtion, by expreſsly praying to be ad- 
mitted a fellow of this college; and he muſt conſider every 
fellow of the college as à part of the college: for there 
was no averment that theſe new fellows were not a part 
of the corporation, or that they might not be maſters of 
the college, or enjoy any other office under the original. 
foundation. He was likewiſe of opinion that, as the cha- 
rity was already eſtabliſhed, an information in this court 

was improper, and that, if the viſitor had not juriſdiction, 
the application ſhould have been to the court of King's 
Bench for a mandamus to nn the right between 
the parties (a). - 

BeTween the time when the ſtatutes of biſhop Fiſher 
were given to Saint John's College, Cambridge, and the 
promulgation of the ſtatutes of Queen Elizabeth to the 
ſame college (5), John Keton, doctor of divinity, and 
canon of the cathedral church of Saliſbury, founded two 
fellowſhips and two ſcholarſhips there. This foundation 
was by indentare dated the 27th of Oct der, in the 22d a 


(a) Attorney Gen. v. Talbot. 3 Ack. 662, x Veſz 78. 
(5) Vid, ſup. p. 229, 233. | 
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r Anthony 


| Fitzherbect, knight, then one of the juſtices of the Com- 


mon Pleas, and Dr. Keton of the firſt part, the chapter f 
Southwell, in the county of Nottingham, of the ſecond 


part, and Saint John's College of the third part, by which 
it was agreed, that Dr, Keton ſhould have two fellows and 
two ſcholars ſuſtained at the coſts of the college for,ever, 


5 of his foundation, over and above the number of fellows 
and ſcholars then eſtabliſhed there, with the ſame cmolu- 


megt and advantages as other fellows and ſcholars of the 
college, and an additional ſtipend of 38. 4d. per an- 
num to each of the ſaid two felows: that Sir Anthony 
Fitzberbert and Dr. Keton, or the ſurvivor of them, 
_ ſhould have the nomination of the ſaid fellows and ſcholars, 

during their reſpective lives, and after their deceaſe the 
college ſhould have the election, according to ſuch direc» 
tions as the ſaid Dr. Keton, by his will or otherwiſe, 
ſhould give: provided that the ſaid fellows and ſcholars 
ſhould be elected out of ſuch perſons as were or had been 


cChoriſters of the chapter of Southwell, if any fit perſon 


Could be found in Southwell ; but if no fit perſan could be 
found there, then out of ſuch perſons as had been choriſters 
in Southwel, and were reſident in the univerlity of Cam- 
bridge at the time of the election; and in default of fuch, 
then out of the maſt ſingular in manners and learning, of 
what country ſvever, then reſident in Cambridge: that the 
maſter, fellows, and ſcholars of the old four ation, as well 
as the fellows and ſcholars of Dr, Keton's fourdation, 
| ſhould take an gath ts obſerve Dr. Keton's ſtatuies, pro- 
vided theſe ſhould be agrecable to the ſtatutes given by the 
ſoundreſs of the college: in conſideration of all which, Dr. 
Keton had given to the college 400l. And it was further 


agreed, that.if the Foliege ſhould fail in taking, admitting, 
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receiving a7 maintaining the faid fellows and Kholars, ac- | 
cording to the faid- ordinances and agreement, they ſhould 
forfeit to Sir Anthony Fitzherbert and Dr, Keton, and to 
the chapter of Southwell, and to their heirs and ſucceſſors, | 
in the name of a penalty, 20s. for every month that the ſaid 
fellows, &c. ſhould be excluded or reſtrained, &c. for 
which they ſhould be at liberty to diftrain in certain 
manors belonging to the college. 

DR. Keton made no other regulation than 2 was 
contained in the indenture, - . 

IT having been decided (a), that the biſhop of Ely v was 
general viſitor of the college, and conſequently, that he had 
juriſdiction over the election to fellowſhips of the oli foun- 
dation, it became a queſtion,' in the zoth of Geo. II. 
whether his viſitatorial power extended to thoſe of Dr. 
Keton's foundation; and if it would have done ſo, had 
there been no clauſe of diſtreſs in the deed of annexation, 
whether the inſertion of that clauſe excluded it. | 
Tur the biſhop was viſitor, as to Dr. Keton's 

fellowſhips, as well as to thoſe of the old foundation, was 
argued on theſe grounds; that the original foundation of 
the college was on the expreſs condition, that the biſhop 
of Ely ſhould be viſitor; that Dr. Keton was, in effect, 
only a purchaſer of two fellowſhips, and two ſcholarſhips, 
which, therefore, were to be conſidered as incorporated - 
with the original foundation; that Queen Elizabeth's ſta- 
tutes were ſubſequent to this incorporation; that theſe 
two fellowſhips and two ſcholarſhips were, therefore, part 
of the college, when the viſitation of it was recommended 
to the biſhops of Ely for the time being; that theſe ſub- 


ſequent ſtatutes conſtantly ſpoke of the biſhops of Ely as | 


general viſitors of the college at that time, and not as being 


| | (a) Ante, p. 239. | x 
Vor. II. 8 conſtituted 
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conſtituted ſo, by thoſe ſtatutes themſelves 3 wat the 1 
ginal and annexed foundation, as to the biſhop's general 
viſitatorial authority, were within the ſame reaſan ; the in- 
grafted f fellows were bound by the ſtatutes in being at the 
time of the ingraftment, and even ſwore to the obſervance 
of chem; that, in the preſent caſe, no new ſtatutes were 
given by the founder of the annexed fellowſhips ; that the ö 
power he reſerved was only to give the additional ſlatutes 
conformable to the old; and the indenture reſerros one” | 
out to the original foundation. | 
As tothe ſecond point, it was argued, that the heed giv- 
ing another remedy by diſtreſs, did not exclude the viſitor : 
the diſtreſs was given to the church of Southwell, and not 
to the perſon injured in point of election and admiſſion: 
but, if it had been given to the party injured, that could 
not have taken away his right of appeal to the viſitor for 
relief: the one was in order to obtain election and admiſ- 
ſion, the other for the profits: the ſpecific relief muſt come 
from the viſitor ; the diſtreſs would be only for the delay. 
| Theſe new fellowſhips were, by the deed, to have all the 
rights of other fellows : one of theſe was a right of appeal. 
The nomine pane and the clauſe of diſtreſs, given to the 
church of Southwe!l,.could not take away the diſtinct rights 
of the candidate and of the biſhop : they had a right to the 
remedy, but not to the penalty ; that belonged to the church 
of Southwell: but had the penalty been given to the can- 
didate, that could not have diſcharged the obligation of the 
college to perform their contract; and the reſtriction, from 
going foras (a), did not exclude the vilitor, for he was do- 
meſtic; it only excluded forenſic juriſdictions, courts of law. 
Ix. ſupport of this reaſoning was cited a caſe which bad 
occurred in this very college, in the year 1746, and in m 


(a) Vid. ante, P+ 236. 


the 
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the college had ſubmitted to the viſitor's juriſdiction. - - 
That caſe refembled exa@ly the preſent : it aroſe on the 


foundation of Dr, Beresford, which was alſo by deed and 


with a clauſe of diſtreſs; His foundation was likewile of 


two. fellowſhips and toe ſoholarſhipt itr-this'collige; by 
indentute tripartite, made the 12th of February, in the 
11 H, 6 betweet the college, the dean and chupber uf 
| Lichfield; and himſelf; in conſideration of 4oolz given by 


him to the college: in which indenture a forfeiture WV I 


fixed; and a right of entry into the college lands given to 
the dean and chapter of Lichfield to-diſtraiti-for iti Mr. 
Pegg wis elected: Mr. Burton appealed to the biſfisp of 


Ely as viſitor: Mr. Pegg proteſted againſt his juriſdiction. 


Civilians and common lawyers were heard on the queſtion 
of the juriſdiction ; the viſitor pronounced for his own ju- 
riſdiction, and afterwards give ſentence for Mr. Burton, 
the appellant ; and iſſued his monition to the maſter; pre- 


ſident, and ſix ſenior fellows to admit him. The monition 


was obeyed; and Mr. Burton admitted into the fellow- 
ſhip, by the preſident ; and by the latter a certificate of 
the admiſſion duly returned to the viſitor. _ 

In oppoſition to the viſitor's juriſdiction, it was argued; 
that he could not be viſitor as to the fellowſhips of the 
new foundation, unleſs ſpecially appointed by the founder; 
which was not. the caſe here; that Queen Elizabeth, who 
was ſubſequent to Dr. Keton, could not make regulations 
for his fellowſhips 3 which were not of the foundation of 
the counteſs of Richmond, under whom Queen Elizabeth 
claimed: that Dr. Keton might ſubject his fellows to the 
then ſubſiſting rules of government of- the college, but 
could not part with the right of viſitation inherent in him- 


ſelf and his heirs, without plain and explicit w Y 
5 Wirn 


— 
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8 Wirn reſpect to the clauſe of diſtreſs, it was ſaid, 4. 
- was a difference between ſuperadding new fellowſhips to 
an old foundation, which was merely matter of donation, + 
and thus purchaſing two fellowſhips, which was a matter of 
contract: this remedy, it was argued, was not inadequate 
at the time when it was given; 13l. per annum being a 
large ſum, in, the 22 H. 8, and more than equal tp the 
fellowſhips : but had it been inadequate, the founder had 
thought fit to accept it and require no more. This com- 
mon law remedy was as effectual as any viſitatorial power, 
anct therefore would ſuperſede it; for that was only founded 
on neceſſity, becauſe no better could be had. But here 
the party injured might, on ſhewing his right in a court 
of equity, compel the church of Southwell to diſtrain; 
which would bring the right to be determined on an iſſue 
at law; and this being once determined for the candidate, 
the court of King's Bench would afterwards grant a man- 
damus to admit him. But if the biſhop had a concurrent 
authority, he might judge one way,' and the church of 
Southwell another; the juriſdictions might claſh, and the 
college be ruined between them, With reſpe& to Mr, 
Pegg's caſey it was obſerved, that the proceedings took 
place in the vacation, when no recourſe could be had to the 
courts of law, 
Lonxp Mansfield delivered the opinion of the court to 
this effect: — that this was a queſtion in which the intereſt 
of all the colleges, in both univerſities, was intimately con- 
cerned, It was impoſſible to foreſee the tenth part of the 
miſchiefs which would ariſe if they ſhould ſucceed in this 
point. There was 10 college that was not involved in the 
queſtion; were it decided in their favour, it would ſubject 
ſome of them totally to the King's courts, —There were 


* 
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in this collage, thirty-two original fellowſhips, and twenty- 

ſeven on annexed foundations. He had been deſirous to know. 
whether the form of ingrafting fellowſhips before the reign 
of Queen Elizabeth, was not uſually by indenture, with a 
clauſe of diſtreſs, as in the preſent caſe. He had ſufpeted, 
it took its riſe from an analogy to tenure by divine ſervice, 
which differed from frankalmoign in this, that it was cer- 
tain, and that, if not performed, the donor br his heirs had, 
by common law, a right to diſtrain for it, whereas in 


frankalmoign he. had no remedy, but to corfiplain to the 


ordinary.—-He had, therefore, enquired into moſt of the 
old foundations in both univerſities, and found there were 
few without ſome ingraftments, and thoſe. generally made 
by indenture, with a clauſe of diſtreſs. All ingrafted fel- 
lowſhips were on the ſame footing as the old ones, unleſs 
they were received on particular terms, by a ſpecial form of 
foundation, and a ſpecial manner of acceptance; and unleſs 
* the new founder had ordained the contrary, the old viſitor, 
as ſuch, viſited all annexed foundations. The mode of 
donation was, in all caſes, the law of it. If Dr, Keton 
had appointed another viſitor, and the college had accepted 
his donation on theſe terms, his viſitor would have had ju- 
riſdiction, But he had directed that his fellows ſhould be 
fellows of St. John's College, though of his foundation; 
he contracted, that they ſhould have the ſame privileges 
and rights as other fellows; and they were, to all purpoſes, 
on the ſame footing with the reſt, except in their proprie- 
tary rights. They were to be elected as other fellows, 
for there was no proviſion made as to the manner of voting 
for them: that was referred to the conſtitution of the col- 
lege, as were alſo their age, learning, morals. If the col- 
lege judged wrong, in theſe points, the viſitor might re- 
view and reverſe the determination, Dr. Keton's fellows 
S 3 were 
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vele moreover buorn to abſervs the achte of the qalege, 
in other words, the ſtatutes of the original ſoundation ; far 


Dr. EFeton had made none himſelß nor could he have made 
any, inconfytent with thoſe of the foundreſs. Had he by 
his ſo/e authority appointed a frelh viſitor, that would have 
been inconſiſtent with the ſtatutes of the original foun- 


dation. But be had gone farther; and by diſelainſing a 
power of making ſuch inconſiſtent ſtatutes, had ſhewn his 


intention, that his-fellows ſhould be under the ſame regu- 
lation and government, as the reſt of the ſociety: and the 


general viſitor might proceed againſt either of them, as 


againſt the other fellows, even to. expulſon. But had 


there been nothing” more in the deed than the naming of 


them fellows, they would, in that character, have become 


members of the corporate body, and ſubje@ to all the diſ- 
cipline and rules of the college, Mayes. look chbrutin the 


caſe of the attorney general and Talbot (a). 


As to the ſpecial remedy by diſtreſs, and proceeding on 


it in the Kiog's,.courts, this would have very extenſive 
"conſequences, and affect many caſes beſide the preſent, as 
ſeveral benefactors had followed the Reps of Dr. Keton, by 


inſerting the ſame clauſe. The remedy was, however, 


inadequate in point of yalue, and it, was not given to the 


party injured; but to Dr. Keton s heirs and the chapter 


Fs medies for different: purpoſes : the — acc 


remedy to be applied by the viſitor of the college; the 

diſtreſs, as in the tenure by divine ſervice, was leſt to the 
common law; and there were many inſtances, beſide theſe, 
where the remedy by diſtreſs did not take away the ſpecific 
e the whole he Deen e con- 


* 9 


dens vs ; 1 
currence 
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currence ofthe court that th viſitor was ngt excluded by by 


the inſertion of this clauſe (a). 


Tus juriſdidion of the viſitor does not extend to a dif- 
pute between the college and a ſtranger. Thus if the col- 
lege agree with a ſtranger to grant him a leaſe of the col- - 


lege lands, and refuſe to perform the agreement, the re- 


medy is by a. bill in a court of equity for a ſpecific per- 


formance, and not by appeal to the viſitor (b). 


80 where an eſtate is given to the college, as truſiece, A 
the viſitor cannot take cognizance of the execution of the 


truſt,, * 


Da. John. Bowton, a fellow of Saint John's college in 


Cambridge, by will, in 168g, deviſed to the maſter, fellows, 
and ſcholars of the college, and their ſucceſſors, the per- 

petual advowſon of a rectory on truſt, that whenever the 
church ſhould be void, and his nephew ſhould be capable 


of being preſented to it, they ſhould prefent him; and on 


the next avoidance ſhould preſent one of his name and 
kindred, if there ſhould. be any one of that deſcription 
capable in the college; if none of that deſcription, the ſe- 


nior divine then fellow of the college; and, on his refuſal, , 
the next ſenior diyine, and ſo downwards; and if all ſhould * 


refuſe, then any other perſon they ſhould think fit. On 
the death of an incumbent, in May 1749, this living was 
offered to the ſenior fellow, and, on his refuſal, to the next, 


till it came to the turn of Mr. Green, as next ſenior di- 


vine, who offered to take it; but Dr. Rutherforth inſiſted, 
that he, being doctor in divinity, was-to be conſidered as 
the perſon deſcribed by the teſtator, and appealed to the 
biſhop of Ely, as viſitor, who was of opinion, that Dr. 


(a) Mafter and fenior fellows of St. John's College, Cambridge, v. 
Toddington, Clerk, x Bur. 258. Rex v. Biſhop of Ely. * *. 
(5) Vid. Rex v. Windhamy Cowps 378. 
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Ruthcrforth was within the deſcription of the will, and 
therefore required the college to preſent him; and they, 

to avoid being cenſured, made à ſpecial preſentation to him 
under their common ſeal. Green inſiſted, that as the ad- 
vowſon was deviſed to the college, under a particular truſt, 
not by the founder, but by a third perſon, the viſitor had: ne 


juriſdiction; and therefore he filed a bill in chancery © 
againſt the college and Dr. Rutherforth, praying; that'the 
- preſentation to the latter might be cancelled; and that the 
fotmer might be directed to preſent him as inte . 
the truſt of the will. a Sony * 
Dx. RUTHERFORTH put in 8 plea to the juriſdiction 
of the court, in which he ſtated the will and the ſtatutes 
of the college; that the biſhop of Ely, for the time being; 
was viſitor, and had power to determine excluſively all 

controverſies about the conſtruction of the ſtatutes, and 
the right of preſentation to livings, whether given by the 
' + original founder or by a ſubſequent benefactor; that he 
had appealed to the viſitor, and that the college had put in 
an anſwer to his .appeal, but that the plaintiff had never ap- 
pealed to the viſitor to hear his claim: he therefore prayed 


the judgment of the court, whether he ought to be com- 


pelled to give any further anſwer to the plaintiff's bill, and 
 - whether the court ought to proceed further in the ſuit. 
THE caſe was argued before Lord Hardwicke, chan- 
cellor, and Sir John Strange, maſter of the rolls, who, after 
having taken time to conſider the queſtion, delivered their 
opinion againſt the plea to this effect: that this was not a 
purchaſe or general bequeſt of an advowſon to the college, 
without any particular truſt annexed, which, though com- 
ing after the appointment of a viſitor, and from a. perſon 
not the founder, would have fallen under the general regu- 
lations by _— all other property of that nature was con- 


rrouled 
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trouled, and would have been equally the object of vilita- 
torial power: but this was ſubject to a particular expreſs . 
truſt, inconſiſtent with the regulations by which the other 
property was to be governed, and therefore ſtanding on 
ſpecial circumſtances peculiar to itſelf, was a proper ſub- 
jeR for the juriſdiction of this court :— That the merits of 
the controverſy depended on the conſtruction of the will, 
and on the execution of the particular truſts contained in 
it: That notwithſtanding the antiquity of the will, the 
| caſe was to be conſidered as it ſtood on the whole frame of 
the will, and from the death of the'teſtator. At the time 
when the will was made the living, was full, and therefore ( 
the teſtator could only dire& what he would have done on 


the firſt vacancy... If on a vacancy, the nephew being | 
capable, had offered to take the living, and the college had 


refufed to prefent him, he might have had recourſe to a 


court of equity, which would have compelled the execu- 
tion of the truſt : a private perſon would undoubtedly have 
been compellable to execute it; and in a matter of truſt, 
it was of no conſequence who were the truſtees, private - 
perſons or a collegiate body ; though the founder of the lat- 
ter had given a yiſitor to ſuperintend his own bounty, yet as 
between one claiming under a ſeparate benefactor and thoſe 
truſtees for ſpecial purpoſes, the court would conſider them 
as truſtees only, and oblige them to execute the truſt under 
the direction of the court, — They might have been com- 
pelled alſo to execute the next truſt in the will to one of 
the name and kindred. —That which came unde the next 
proviſion, was as expreſs and ſpecial a truſt as either of 
the other ; with this only difference, that thoſe truſts were 
at an end, whereas this was permanent, to be executed on 
every vacancy, and called, therefore, as loudly for the in- 
terpoſition of the court as either of the athers. Had a 
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bill been brought recently after the death of the teſtator 
. againſt the heir at law, it muſt have been for two purpoſes; 
firſt to have the will declared, well proved and eſtabliſhed 
againſt the hein, and all claiming under him; and then to 
| have the direction of the court for carrying the truſts of the 
will into execution: the court would then have taken into 
conſideration, what were the truſts and the directions pro- 
per to be given reſpecting them; and had this truſt for the 
ſenior. divine come under conſideration, the court would 
| have declared their ſenſe of the words, and who it was 
that came under that deſcription; and if aſterwards the 
college had contradicted the judgment of the court, by 
| preſenting a. fellow not within the deſcription of the 
will according to that judgment, the court would not have 
endured ſuch oppoſition, but would have relieved the in- 
jured party: fo, if the college had been diſpoſed to purſue 
the opinion of the court, but had been intimidated by the 
viſitor, who put a different conſtruction on the will, the 
court would have carried its own decree into execution. 
If this would have been the caſe on a recent application, 
there- was nothing in the nature and reaſon of the thing 
why it ſhould not be ſo now, though directions on this 
part of the truſts had not been prayed till wanted in this 
particular inſtance.—Allowing the biſhop to have been ap- 
pointed general viſitor of the college by the. founder, yet 
this being given on ſpecial truſt, the viſitor had no juriſ- 
diction to determine who ſhould be preſented to this rectory, 
or to interpoſe in the execution of the truſts. of this 
will. This would bave been the caſe, had there been no 
inconſiſtency between the will and the ſtatutes of the col- 
lege 3. but when the nature of thoſe ſtatutes was canſidered, 
and, ſo far as the college livings. were concerned, they 


were compared to the truſts of the will, it would appear 
| that 
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that to judge by the ſtatutes, which were the guls of d 
viſitor, wauld be to counteract the intent of the teftator, 
and to defeat the will: the members were ſworn ta obey 
the ſtatutes on pain of amotion 3: but if an adyowſon was 
Accepted by chem on other terms, that muſt be conſidered | 
as not within the compaſs of the oath : otherwiſe it muſt 
follow, that where there was a viſitor, a ſubſequent bene- 


factor could not be the regulator of his own giſt . A ſub- 


ſequent benefa tion, indeed, might be put under the. ſame 
power as thoſe of the founder, and then the viſitor would 
have an equal authority over them: hut here the donor 
had, given rules ig his will, which were bis ſtatutes; he 
had not made the biſhop his yiſjztor, var excluded the juzit 
diction of this court by execting anathgr (a). 

Tus biſhop, as vilitar of the dean and chapter; docs 
bot ſeem. to have a. juxiſdiction to determine diſputes be- 
tween the members on hs-GhiecR of their earparaja bas. 


ets 

A alf of a, n in che cathedral church of 
Durham bad been Vacant two years.and ahalf, Fheother 
prebendaries had divided among thew the intermediate 
profits, Dr, Sterne being appointed to the ſtall, inſiſted 
that he ws, intitled to them, aud applied 40 the biſhpp,. a+ 
viſitor, for his determinatiqn on the ſubje&t» The biſhop 
not conſidering. this queſtion ay 2 ſubje& af viſuatorial 


power, refuſed to take cognizance of it, unleſs under the 


authority of the court of King's Reach, 'The:ſubic&, 
coming before the court, Lord Mansfield ſaid; he thought 
that an action at law was. the proper method: that & wher 
ther the biſhop could have a jutiſdictian to determina this 
point; or whether matters of property in cathedrals could. 
be determined otherwiſe than, by the law of the lands was: 


(a) Green v. Rutherforth; x Vel. 46a. 
a great 
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a" great queſtion.” —But in this l dwg 
tion muſt be litigated not only with members of the body, 
but with executors and adminiftrators of deceaſed preben- 


daries ; over whom the biſhop, ſuppoſing him viſitor, and 


as viſitor to have conuſance of ſuch a caſe, could have no 
power; which alone was decifive againſt his ag oat in 


this caſe (a). ; 

Wnxrzxx the biſhop, as viſitor of the dean and chap- 
ter, has a power to decide in matters of election to vacant 
ſtalls of the cathedral, is a queſtion which does not ſeem 
to have yet received a general ſolution : but it has been 
determingd that he cannot, by virtue of his viſitatorial 


power, fill up a Vacancy by lapſe. 


Ax application Was made to the court of King's Bench 
for a rule to ſhew cauſe, why a writ of prohibition ſhould 


not iſſue to prohibit the biſhop of Chicheſter from pro- 


ceeding againſt the dean and one of the canons reſidentiary 


of the cathedral church, on his mandate directing them to 


admit George Metcalf, clerk, to be a canon reſidentiary. 
' Tax ſuggeſtion on which the application was grounded, 


ſtated that the oſſice of canon reſidentiary was an office of 


truſt in matters eccleſiaſtical and temporal, and endowed 
with ſeveral tenements, rents, and profits ; that previous 
to the year 1574, all the thirty-one canons of the church 
were reſidentiaries, when an ordinance was made to re- 
duce the number to four beſide the dean. That the right 
of election of a canon reſidentiary was in the dean and 
chapter, who themſelves admitted, inſtituted, and inducted, 
That the biſhop was not viſitor as to ſuch elections, nor 
had any viſitatorial power or juriſdiction in that reſpect, 
nor had any right to appoint to the vacant place and office 
of a canon reſidentiary, by lapſe or otherwiſe: that in 


(a) Rex v. Epiſc. Dunelm, 1 Bur. 567. _ 
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March, 1784, the place of one of the canons feſidentiary 
became vacant by the death of Dr. Hurdis z that in Au- 
guſt, "the fame year, the dean and chapter met to elect a 
ſucceſſor, when there were two candidates; but the votes 
being equally divided, no election was made: that in Oc 
tober another meeting was held, when they were again 
equally divided: that the biſhop, by his monition dated 
4th of January, 1785, reciting theſe facts, and that, by 
reaſon of ſuch failure in the election of a canon reſidentiary, 
the chapter was then incomplete, and. the ſervice of the 
church neglected, and that two of the prebendaries had 
appealed to him complaining of the proceedings, cited the 
dean and chapter to appear before him on a particular day, 
to ſubmit to his viſitation, and to ſhew cauſe why they had 
not filled up the vacancy occaſioned by the death of Pr. 
Hurdis, arid why the biſhop ſhould-not by his power and 
authority, ordinary and viſitatorial, fill up the ſaid vacancy, 
by reafon that the right of ſo doing had devolved upon him 
for that turn, by default of the chapter in not filling up. - 
the vacancy in due time: that by another mandate of the 
biſhop, dated 19th of January, 1785, reciting that the 
dean and chapter not having ſhewn ſufficient cauſe why he 
ſhould not fill up the ſaid vacancy, he had appointed Mr. 
Metcalf to be a canon reſidentiary in the room of Dr. 
Hurdis, he commanded the dean and chapter to admit Mr. 
Metcalf into actual reſidence; and that the biſhop. was 
ſtill endeavouring to compel the defendants to admit Mr. 
Metcalf, notwithſtanding their. allegations _ — 
. right, 

Tux court (a) obſerved, that this was not a mere ſpiri- 
tual office, but a freehold attended with perſonal - advan- 
tages, although the perſons electing were indeed all eccle- 

(a) Aſthurſt, Buller, and Groſe, )J. 
| | 1 ſiaſtical; 
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-fiaſtical 3 that whether the biſhop had a . g . a8 viſt« 
tory by eccleſiaſtical cenſures to compel them to do their 
duty and proceed to an election, was not the.preſe.,\+ te. 
. tion: that had that been the caſe, ELDERS. : 
; bhaſtily negatived that power; but be could not go further; 
and take the right of election out of the hands of the dean 
Arnd chapter: that this caſe reſembled one which frequently 
happened in the court of King's Bench: the latter had the 
power of compelling corporations to proceed to elections, 

which was in the nature of a viſitatorial power, but they 
| hever ailamed the power of appointing any perſon them- - 
felves,' in caſe the corporation did not proc ed to ele: 
that ſeveral points lately decided in this court u. q reſpect 
to this very church of Chicheſter, in a great meaſure deter- 
mined the preſent queſtion. It had been reſolved; that a 
mandamus would he to compel the dean and chapter to fill 
up à vacancy among the canons refidentiary z and that on 
fach a mandamus the court would compel an election at 
the peril of thoſe who reſiſted ; that the right of election 

was in the dean and canons ; that the dean had no caſting 
voice; that the. canons had a right to vote by proxy; and 
laſtly, that there was no lapſe to the biſhop in the caſe of a 
canonry.It had been faid that the biſhop was not bound 
to apply for a mandamus : the court agreed he was not; 
but ſaid that, if he made the app plication, they were bound 
to attend to him, and that it was not clear that a man- 
duamus would not be granted on the application of any other 
verſon.—On theſe pripciples _; gn og 

tion (a)- 

Bur though the biſhop as viſitor cannot appoint to a 


Vacant place in a cathedral, in default of thoſe who have 


(a) wen * 3 
re 
the 


. 
* 
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the right of election; yet he may in his genera! ume, 
by virtue oni genera! vifitaterial power, deptive 2 canon 


or prebendary for incontinency of other offences deſcribed ' 


in thi/Batgtes 3 and though theſe appalnc-thtne praticaleney 
forum to be obſerved, as that he ſhall be thrice admomiſtied 


before application be made to the biſhop for the purpoſe o 


his removal, yet the biſhop may of his own authority in 


his viſitation, nr OR OD 


him (a). 


Troven the viſitor of @ college have a jurifdiRion oer 


matters of election, he has no right to appoint to vacant 
office in default of the electors; and if the ſtatutes, in de- 


fault of an” Nection by the college, by expreſs proviſiom 
give the appointment to the ſame perſon; who is general 
viſitor, F but by vir- 


tue of that expreſs proviſion. 


Ir the dae ef Petorkduis Collage; in Cambridge; | 


the biſhop of Ely was appointed general viſitor. The 
ſtatute which deſcribed the qualifications of the maſter had 
this clauſe. © In cujus eleftione, hoc imprimis obfervari 


volumus, ut ipfius domus atque fociorum ejuſdem femper 


ratio habeatur; ut hi, ſi qui inter eos ad hoc munus 
obeundum. inveniantur idonei, cæteris preferantur ; fin 
hujuſmodi in domo nulli extiterint, tum aliunde aſſuman- 
tur,” It then directed that two ſhould be preſented to the 
biſhop of Ely, who ſhould chooſe between the two. The 
ſtatute de electione magiftri”” directed that the two, 
choſen in the manner therein particularly preſeribed; ſhould 
be preſented without delay to the biſhop of Ely for the 
time being, if the ſee ſhould be full, or, in the vacaney of 
the ſec, to the guardian of ſpiritualties; that the 
biſhop | or the guardian, in theſe ive caſes, Mould 


(a) Rex v. biſhop of Cheſter. 1 Will. * "x BL, Rep. 22. 


nominate - 


| nominate one of the two to be maſter; but that they 
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ſhould give full faith to the return of the college: it alſo pro- 
vided, © that if all the fellows, or the greater part of them, 
ſhould not agree in the firſt ſcrutiny, then' they ſhould 


maſter ; but that if in the third ſcrutiny,” which was to be 
held within three days from the firſt day of the election, 
then he whom the biſhop of Ely, or in the vacancy of the 
ſee, the guardian of the ſpiritualties ſhould avon fit, 
ſhould be appointed maſter.” 


proceed to a ſecond and a third ſcrutiny, until two, in the - . 
manner / aforeſaid, ſhould be nominated to the office of 


On a vacancy, of the maſterſhip in 1757 a day was ap- : 


pointed for an election according to the directions of the 


ſtatutes. Three candidates offered themſelves, George 


Borlaſe, B. D. Daniel Longmire, B. D. and Francis 
Barnes, B. D. Mr. Borlaſe was at that time a fellow of 


had vacated his fellowſhip by accepting a college living in 


| the year 1776, notwithſtanding which, however, he had. 
continued his name on the boards of the college: Mr. 


Barnes was vice provoſt of King's College, and had never 


the election, eleven of the fellows, being the whole num- 
ber but one, aſſembled in the chapel, and proceeded to the 


the college; Mr. Longmire had been a fellow of it, but 


been a member of Peterhouſe.—On. the day appointed for 


election according to the forms preſcribed by the ſtatutes : _ 


all of them nominated Mr. Borlaſe, eight nominated Mr. 
Barnes, and three of them Mr. Longmire. Previous to the 


day of election, neither the ſenior fellow of the college nor Mr. 
Longmire knew that Mr. Barnes was to be a candidate, 
The majority of votes, however, being declared to be in 


favour of Mr. Borlaſe and Mr. Barnes, the ſenior fellow 


pronounced them to be nominated and elected by the fel- 
-... lows of the college to be preſented to the biſhop of Ely : 


on 


or ; CORPORATIONS. 233 


on the ame day letters under the common ſeal of the col- 
lege were made out in teſtimony of the election, nomi- 
nar g And preſenting Mr, Borlaſe and. Francis Barnes to 
the biſhop, requiring him to appoint one of them to be 
maſter of the college; the letters were delivered ts the 
biſhop by two of the fellows, who requeſted him to make 
an immediate appointment, informing him that the two 
perſons nominated were at hand, and that the preference 
of the fociety was in favour of Mr. Borlaſe. "The biſhap, - 
finding that a perſon from another college was preſented 
to him, was induced to make fome enquiries into the ea 
ſon of it, and whether there was any other perſon of the 
college befide Mr. Borlaſe; on which he was informed 
by one of the fellows, that there was no other perſon 
qualified among themſelves, and that they had-obeyed the 
ſtatutes. Conceiving that he could nat properly diſcharges 
his duty, as viſitar of the college, without maturely con: 
ſidering the ſtatutes, he declined at that time to make. atty 
appointment of either of the perſons nominated to uwe 
Five days after this, Mr. Loogqmire and the ſenior fellow 
repreſented to the biſhop, that Mr. Longmire had bern a 
candidate; that he had had three votes, and di he was 
qualified according to the ſtatutes, and had never. ceaſed 
to be a member of the college, thaugh his felloryhip had 
been vacated hy the acceptance of a college hving;; for 
which reaſan be conceived himſelf within the meaging of 
the preference given by the ftatutes to perſons of the col- 
lege over ſtrangers. The biſtop, after maturely cen: 
fidering the ſtatutes, thought Mr. Longmire entitled to 
the preference: claimed by hic, deelated the return of 
Borlaſe and Barnes nail and yoid, as not being. in dis 
judgment made ↄgrecahly to the ſtatutes, and hy an inſtau- 
ment under his hand and 2 ſeal, appointed: Mr- 
Vol. II. Longmire * 


* 


—— 
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| Longmite to be maſter. of the college, by virtue of the 


authority given him by the ſtatutes, and in right of his 
viſitatorial power. Mr. Borlaſe and two other fellows 
formally proteſted againſt this appointment, as being in 
their judgment contrary to the ſtatutes, and contrary 
to the ſenſe and practice both of the college and of its 
viſitors in former elections: their proteſt having no effect, 
they applied to the court of King's Bench for à rule 


calling on the biſhop to ſhew cauſe, why a mandamus 


ſhould not iſſue directed to him, commanding him to ap- 
point one of the two perſons preſented 9 be maſter 


of the college 


Tuns fads amd the ſtatutes whick were 0 


de material being laid before the court, three queſtions 


were made. Firſt, Whether this was a proper object 
of the biſhop's viſitatorial authority. Secondly, Whe- 
ther he had, in the preſent caſe, ated as viſitor. And 


Thirdly, Whether the interpretation which the college 
a had given to the ſtatutes was the true one ? 


Ox the firſt queſtion, the court obſerved that there 


= no doubt but the. founder had conſtituted the biſhop 


of Ely general viſitor; but he had a right to reſtrain 
him in particular caſes, if he thought proper; and then 
he was not: viſitor as to thoſe particular caſes. This 
was a caſe of that kind; the only power which the biſhop 
could exerciſe, was that of judging of the comparative fit- 
neſs of the two perſons nominated by the fellows, From 
the tenor of the ſtatute © de eleftione magiſtri, it evi- 
dently appeared to have been the intention of the framers 
of it, that the fellows ſhould judge of the fitneſs of the 
reſpective candidates; and every precaution. had been 
taken that they ſhould not elect any but thoſe who were 
properly qualified, by obliging them to take a ſolemn oath, 
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not to nominate any perſon out of favotir or affection. 
The legiſlator having intended to give that power to the 
fellows, had by this ſtatute expreſsly excluded the biſhop 
from intecfering in their choĩee. He was required to give 
full faith and credence to their nomination; ſo that he was 
only to act miniſterially; or at moſt he had only a diſcre- 
tion left him as to preferring one of the two; beyond that 
he was reſtrained by. the ſtatutes. He had no right to ap- 
point, in this inſtance, as viſitor ; his authority aroſe under 
an expreſs deſignation in the ſtatutes, and he muſt take-it 
as it. was there given him; which as only in caſe the 
- fellows on the third ſcrutiny did nat agree on two perſons 
to be returned to him; and it was further provided, that if 
the ſee ſhould be vacant, the guardian of the fpiritualties 
ſhould have the ſame power of appointment; which was 
an additional proof that this had no connection with the 
viſitatorial power; as the ne ſpiritualties was 
clearly not viſitor. 

On the ſecond queſtion; it was equally cleat, that the 
biſhop had not acted, in the preſent caſe, in the character 
of viſitor. The exerciſe of a viſitor's power, was a judi- 
cial act; and a judge could not determine without hearing 
the parties concerned. So that had this been a proper ob- 
ject of the viſitatorial power, he ought to have exerciſed it 
in a formal manner, and ought at leaſt to have convened 
the parties intereſted to give them an opportunity of mak- 
ing a defence. But the very Form of the appointment of 
Mr. Longmire decided, that, it was made in pleno jure. In 
this he aſſerted a right veſted in him by the ſtatutes by rea- 
ſon of the nullity of the election, and proceedings of the 
fellows in not preſenting two perſons properly qualified. 

Tux third queſtion depended on the meaning of the 
word © domus;” in the ſtatute which preſcribed the quali- 
T 2 fications 
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beetle ofthe: maſter : on ane hand it had been contend- 
od, that iitdefribad only thaſe who were at the time of the 
eleftion :members of the foundation ; on the other, that it 
extgnded to all thaſe whoſe names continued on the boards 
of the college, :which was the caſe of Mr. Longmire. —— 
The court, after 2 very elaborate argument, and examina» 
tion of all the; parts of the ſatutes in which this word oc- 

- eurned, agreed, that it was to be taken only in the former 
ſenie, and conſequently, that the college had given che true 
interpretation to the Ratutes,m——r The mandamus was 
conſequently; granted (a). 

Pu power of the xiſitor is canfine to offences again 
che private laws of the college; he has no cagnizance of 
«85 ef diſdbedience to the general laws of the land. 

By the ſtatute of 1 W. and M. made for the abragating 
of- the oaths-.of ſupremacy and allegiance, and appainting 
others in their place (v), it was enacted, * that-if the maſter, 
governors, head, or fellow of any college or hall, in either 
ofthe two univerſities, ſhould neglect to take the oaths, by 
the att appointed, in ſuch manner and before ſuch. perſons 

_ as-by the act directed, before the firſt of Auguſt, in the year 
1689, he dhould be fulpended from his office for the ſpace of 
fix months, to be reckoned from the ſaid fuſt of Auguſt, 
and-if.within chat time he ſhauld nat take the oaths in the 
fame manner, and before the ſame perſons as he ought to 
have done before ne * place ſhould be 
void. 

SEVERAL fellows of Saint John's College, in Cam- 

bridge, had not taken theſe oaths within dhe time pre- 
ſcribed, and a mandamus had iſſued from the court of 
. directed to Humphrey Gower, the maſts 


% Rex. Biſhop of Ely, 5 ns. 6 
(5) 1 W. and M. A. I, c. 8, f. 8. 


* 
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of the college; comnianding bin to- remade: ne fallows. 
On the return to this mandhtue ond priheipal objedtien 


to the writ was, that there was a vimot who ought to 


take cognizance of the mattat. Bud the court em the 
principle above ſtated, ſad, that this was not a propor ſub- 


ject of the . 


proper for the interpoſiciom of the King's courts ). 

Ir the viſitor exceed his authority, a probibitiof will 
lie to prevent him; this is nianifeſt from many of the 
caſes already cited on other points (). 

Ir the viſitor proceed on à citation, proſeſſedly forintied 
on an authority, which it after warde appears hd d not 
poſſeſs, it ſeerhs his whole proceedings are void though Ne 
might have taken oogniaanee of the ame fuljofs enter is 
general vifitatorial authority. 

Tnus, in a declaration in ptobibition by Dr. Bentley, 
againſt the biſhop of Ely, viſitor of Frinity Colloge, Canas 
bridge, 4 citation was ſet forth, commanding Dr. Bentley 
to appear before him, the © ſaid biſhop of Ely, vidtatoremn 
fſpecialiter aſſignatum et ſufficienter autheriſatum vigore 
flatutorum per Elizabetham quondam hujus Regni Regh- 
nam ſub ſigillo ſuo magne, magiſtro, ſociis et ſehdlaribus 
collegii ſacro ſanctæ et Individuæ Trinitatis infa waiverfie 
tatem Cantabrigiæ repreſentatorum et commendate ru ad 
examiuandum Magiſtrum Collegii prafidi de et ſuper 


eriminibus et exceſſibus in ſceundo membto capitis quad 


rageſimi dict. ſtatut.“ at ſuch a time and place; thöh and 
there to anſwer to certain articles concerning the mal- 
adminiſtration of his of .I a preceding part af the 
declaration, the ſtatute ts which this eitation alkeded, Was 


\ 


(a) Rex et Reg. v. Sts John's College, 4 Med. 233. 

() Vid. Fitz, 108, 30s, et ſeq. 1 Wilſ 206. 1 Bl. Rep. 22. 2 Bl 
Rep. 153. 1 Term Rep. 650. 

| ; let 
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ſet forth, which on argument was decided. not to have cre- 
ated the biſhop of Ely ſpecial viſitor, but to have ſuppoſed 
him general viſitor already, and only to have introduced 
ſome new regulations to be obſerved in the particular caſe 
mentioned in the ſtatute. The biſhop pleaded a ſtatute 
of Edward the fourth, which conſtituted him general viſitor, 
and would have ſupported him in what he had done, and 
he founded his proceedings on it: but Lord Raymond, 
delivering the opinion of the court, obſerved, that the 
ſingle queſtion was, whether the citation was well found. 
ed ;“ for as that was the leading proceſs, and the ſole baſis 
of all the ſabſequent proceedings, if it ſhould appear not to 
have been warranted by any legal authority in its firſt 
emanation, whatever was done ſubſequent to it, was with- 
out juriſdiction. The citation, or rather the power of 
iſſuing it, as here claimed, was expreſsly founded on the 
fortieth chapter of the ſtatutes of Queen Elizabeth, by 
which, as it was alleged, the biſhop was ſpecially con- 
ſtituted viſitor to examine the maſter, &c. but as it ap- 
peared, that the biſhop was nat appointed viſitor by this 
ſtatute, it followed, of his own ſhewing, that the citation 
was ill founded, and therefore he could not proceed upon 
it, let him have whateyer other power 0 or juriſdiction he 
might (a). 

Ix was formerly doubted, “ whether, if the viſitor refuſed 
to receive and hear an appeal, the court of King's bench 
| ould compel him by mandamus.” 1 


(a) Bentley v. biſhop of Bly, Fitz. 310, 11, 12, 1 Barnard K. B. 192. 
Forteſc. 298. 2 Str. 912. In the two latter books, it is ſaid, the judg 
ment was afterwards reverſed in the houſe of lords on a writ of error; 
and the prohibition was ordered to ſtand as to many, and a conſultation 
| awarded as to many of the articles exhibited before un 
the doctor. 

Tut 


EE 
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Tus firſt caſe we find on this ſubje& is that of Mr. 
Uſher, a fellow of Univerſity College in Oxford, who hav- 
ing been expelled from the college, wiſhed to appeal to 
the vice-chancellor and convocation, as viſitors ; but they 
having refuſed to receive the appeal, he was adviſed to ap- 
ply to the court of King's Bench for a mandamus to com- | 
pel them; on the application being made, ſome doubts 
were ſtarted as to the point of fact, whether,they were 
viſitors; and the court deſired the ſtatutes to he laid before 
them, and ſaid they. would conſider of the. propriety of 
granting the OO but it does not appear what was 


the event(a), 


In a caſe, which cd 1 in the 9 G. 2 Lord Hard- 


wicke is reported to have ſaid, that © he did not know any 


inſtance of the court's having granted a mandamus to a 
viſitor to execute. his power, though at the ſame time he 


did not know but the court might do ſo, for it was a kind 


of juriſdiction (5). g 
Id the 23 G. 2, 3 x 
behalf of Dr. Vernon, for a mandamus, to be directed to 


the biſhop of Ely, commanding him to hear an appeal made 


to him as viſitor of Trinity College, Cambridge, by the 
doctor, who complained, that he had been wrongfully de- 
prived of his ſenior fellowſhip of the college. The appli- 
cation was founded on affidavits, that the biſhop had de- 
clined hearing the appeal, until he ſhould be ſatisfied that 
he had a right to yiſit the college. 

Ow ſhewing cauſe, Doctor Vernon grounded the 
biſhop's right to viſit, on a body of ſtatutes given to the 
college by Edward the ſixth, in which, among other 
things, the biſhop of Ely, for the time being, was appointed * 


(a) Uſher's caſe, 5 Med. 452. 11 W. 3. 
(5) Dr, Walker's caſe, B. R. H. 212. 


T3 Do to 
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to be viſitor; and Doctor Vernon ſwore that he believed 
theſe to be the atutes which were binding on the 
college, 

Om the 6ther fie; it appeared to the coutt, that theſe 
ſtatutes had never been put in execution; that the biſhops G 
Ely, for two hundred years paſt, had not viſited the college; 
that theſe ſtatutes were no where inrolled; that afother 
body of ſtatutes was given to the college by Queen Eliza- 
beth; in which no notice was taken of thoſe of Edward the 
ſixth, although, in many reſpects, contradictory to them 
that all the members of the college took an oath, that they 
would obſerve the ſtatutes of Queen Elizabeth; and that 
neither the book of the ſtatutes of Edward the ſixth, nor 
any copy of it, was to be found among the archives of the 


college, 


Tur court obſerved, this was a controyerted queſtion, 


And that it was not at ll clear to them who was viſitor? 


They declined giving an opinion, whethet a mandamus 
süght to be granted in any caſe whatever to hear an ap- 
peal; the queſtion had never been determined; Uſher's 
caſe came neareſt to the preſent, in which the moſt eminent 
counſel at the bar were concerned; but though the court 
had been moved ſeveral times, yet at laſt nothing was done 


| int it.—lt was. well known the court could not grant a 


mandamus to compel any perſon to exerciſe a Juriſdiction, 
to which he Was not moſt clearly appointed, and which he 
was not bound by the law to exerciſe. In the pteſent caſe, 
if a mandamus were granted, it muft be on the ſuppoſition 
that the biſhop was viſitor; this ſuppoſition might be falſe; 
and then if the writ were granted, and the right of viſita- 
tion ſhould afterwards be found to be in the crown, the at- 
torney general might come for a prohibition ; ſo that the 
court would be acting moſt abſurdly, by commanding 


— 
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and prohibiting a man to exerciſe one and the ſite ju- 
riſdiction (a). 

Ir & now, however, detbrivined, thit white they is ths 
doubt about the perſon of the viſitor, the court will grant 
a mandamus to compel him to receive the appeal. This 
was determined in the cafe of the bifhop df Lincoln, in 
which a mandamus was prayed to be ditected to him; as 
viſitor of Lincoln College, in Oxford, to compel him to re- 
ceive, heat, and determine an appeal of Dr. Halifax, who 
complained of an undue election to the office of * of 


that college, to which Mr. Horner had been admitted. The 


court determined, that whete by the ſtatutes of a college a 
viſitor was appointed, and an appeal was lodged with him, 
they would compel him to hear the patties, and fortn ſome 
judgment; though they would not oblige him to go into 
the merits of the complaint, but that it was ſufficient if he 
decided, that the appeal came too late (5). 

Bor where the viſitor has actually executed a ſentence 


of expulſion, though he may appear to have exceeded his 


juriſdiction, a mandamus will not lie to reſtore the party 
expelled, for that would be to command the viſitor to re- 
verſe his own ſentence (c). 

Tus party, however, againſt whom the ſentenoe has 
been executed, may have a remedy by ejectment (a); of 
he may, it js faid, have an action for damages againſt the 
viſitor (e). | 

Wer the viſitor has pronounced # feftence; which by 
the ſtatutes of the college a particular officer i is to put 


W biſhop of Ely, 1 Will. 266. 1 Bl. Rep. 52, 
(5) Rex v. biſhop of Lincoln, 2 Term Rep. 338—in the notes, 
(e) Bridecak's caſt; H. 12 Ann, cited 1 WiIII. 209. 1 Bl. Rep. 25, 


26, in Rex v. biſhop of Cheſter, and 1 Bl, Rep. $8, in Rex v. biſhop of 


15 Per Lee C. J. 1 Wilf, 209. (e) 1 Vel. 470. 10 


* 


| 
| 
| 
| 


— 
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in execution, the court of King's Bench will not compel. - 
that particular officer by mandamus, to do his duty; be- 
cauſe that would be to interfere with the privilege of the 
viſitor, who has power to compel the proper perſon to ex- 
ecute the ſentence: but it ſeems doubtful, whether, if the 
viſitor hitnſelf refuſe to compel the execution of the ſen- 
tence, the court will grant a mandamus * to him for 
that purpoſe, 

By the ſtatutes given by Queen Elizabeth to Triaity 


College in Cambridge, it was ordained, . © that in caſe the 


maſter ſhould at any time be examined before the viſitor, 
the biſhop of Ely, and be lawfully convicted before him of 
dilapidations of the goods of the college, or violation of the 
ſtatutes, he ſhould, without delay, be deprived of his office 
by the vice-maſter, and that without appeal. One of the 
fellows of the college promoted a ſuit againſt Dr. Richard 
Bentley, the maſter, before the biſhop of Ely, among other 
things, for dilapidation and violation of the ſtatutes, in 
which ſeveral articles were exhibited againſt Dr. Bentley 
for that purpoſe; a prohibition was granted þy the court 
of King's Bench, prohibiting the biſhop to proceed, on 
the ground, that he was acting beyond his juriſdiction z on 

2 writ of error to the houſe of lords, a conſultation was 
awarded, as to ſuch articles as related to the dilapidations 
and violation of the ſtatutes (a); the biſhop then tiaving 


conſidered the evidence on both ſides, adjudged, that the doc - 


tor was guilty, and had incurred the penalty of deprivation 
of his office. Dr. Walker, the vice-maſter, on application 
to him to execute the ſentence, refuſed, on which a manda- 
mus was directed to him, commanding him, without delay, | 
to deprive Dr. Bentley, or to ignify cauſe to the n, 


(4) Vid, ante, p. an. 
The 


Y 
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The writ recited, that the college was founded by Henry 
the eighth; that Edward the fuxth had given it a body of 
ſtatutes, by which among. other things, it was ordained, 
that the biſhop of Ely ſhould be viſitor; and that Queen 
Elizabeth had given other ſtatutes, among which was one 
to the effect before mentioned; and then recited the pre- 
ceding facts. 


Dx. Walker, in his return, alleged, 7 the ſtatutes of ; 


Edward the ſixth, by the acceptance of thoſe of Queen 
Elizabeth, were cancelled, and particularly, that the 
ſtatute, by which the biſhop of Ely was conſtituted genera/ 


viſitor of the college, was abrogated and made void; and 


| that no other ſtatute was granted by the faid Queen, or by | 


any of her ſucceſſors, by which the vice-maſter was ſub- 
ject to any viſitatorial power, other than that of the Queen 


and her ſucceſſors, as general viſitors of the college. He 


then ſtated the proceedings of the biſhop as ſpecial viſitor 


of the maſter, and alleged, that the King was general viſi-. 
tor of the college, and in that character had undoubted au- | 


thority to cauſe the ſentence of deprivation to be . 
Loxp Hardwicke obſerved, that if the biſhop was to be 


taken to be general viſitor, as the. writ ſuggeſted, it de- 


ſtroyed itſelf, for then the vice-maſter was only a miniſter 


to put his ſentence in execution, and a mandamus had 


never iſſued to an officer of an inferior court to com- 
pel him to do his duty; for that if he refuſed to do it, the 


judge might deprive him of his office, The Game ob- ; 


jection applied, if the King was viſitor, as was ſuggeſted in 
the return: if the biſhop was viſitor, be might viſit and 
remoye, or puniſh the vice maſter, and the court could do 
no more; and if the King was viſitor application might bo 
made to him to viſit ; ſo that in neither caſe was it proper 
to award a peremptory mandamus (a). | 


(a) Dr, Walker's caſe, B. R. H. 212, 7 
| | AFTER 
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AFTER this determination, an application was mide to 
the biſhop, complaining of Dr. Walker's refuſal, and re- 
queſting him, as general viſitor, to compel Dr. Walker 
to execute the ſentence, which the biſhop had pronounced 
as ſpecial viſitor ; which the bifhop refuſed to do. On this 
ati apptication was made to the King's Bench for a man- 
damus to be directed to the biſhop, commanding him to 
compel Dr. Walker to execute the ſentence. On this 
Lord Hard wicke obferved, that a mandamus could not 
properly be directed to one man, commanding him to 
cotripel another to do an act: but, however, a rule was 
gtan ealling on the biſhop to ſhew cauſe, which, after 
much t, was diſcharged, principally on the ground, 
that it was not clear whether tho biſhqp or the King was 
general viſitor (a). 

T HovG6n it be 4 general ne, that where there is à viſi- 
tot, no mandamus lies to compel the execution of any 

ching within the viſitor's juriſdiction, yet that rule does not 
apply where the viſitor is himſelf the party who is to do 
the act required; or, in other words, where the ſame per- 
fon who by one office is to do an act, is, in another right, 
alſo viſitor. 

Tux Collegiate church of Mancheſter was founded and 
made a body corporate, by Charles the firſt, in the eleventh 
year of his reign, and the biſhop of Cheſter, for the time 
being, was appointed viſitor: George the firſt allowed 

the then biſh6p of Cheſter to hold the wardenſhip of the 
Collegiate Church in commendam: in the firſt year of 
George the ſecond, a mandamus was directed to the 
biſhop as warden of the college, commanding him to ad- 
mit Dr. Aſhton as chaplain, The biſhop returned the 


(a) Rex v. bithop of Ely, Andr, 176. 
| foundation, 
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foundation, and his appointment as viſitor. The court 
canſigered this as an exception to the general rule, for the 
two offices of viſitor, and of the perſon who was to do 
the act, being united in the fame perſon, it was glear he 
could not viſit himſelf; his payer as viſitor was ſuſ- 
pended. That the viſitatorial power might be extin& 
or. be ſuſpended was evident from the common queſtion 
which was always aſked on an application for a man- 
damus in ſuch cafes, © whether there was a viditor ?”” 
which could only be applied to ſuſpenſions or extinguiſni- 
ments of the authority, - becauſe in all eleemoſynary 
foundations there muſt ' neceſſarily have been a viſitor 
at the foundation: it remained, therefore, to be enquir- 
ed, whether any body elſe but the biſhop could viſit 
in this caſe; the King cquld not, far be had transferred 
his whole power to the biſhap, and it never yet had been 
decided, that on a temporary ſuſpenſion of the viſitatorial 
power, it reſulted back to the founder or his heirs; 
and in this extinction, or ſuſpenſion, there was no in- 
convenience, as recourſe might be had to the court of 
King's Bench (a). 

In conſequence of this 3 the ſtatute 
2 G. 2, C. 29, which, after reciting the foundation of 
the college, and that the biſhop of Cheſter, on account 
of his being warden of it, could not exerciſe the power 
of a viſitor; and likewiſe that ſome doubt had ariſen, 
whether the King could viſit the ſaid church during th 
ſuſpenſion of the then biſhop of Cheſter's pawer, enacted, 
that during ſuch time as the wardenſhip of Mancheſter 
was or ſhould be held in commendam with. the biſhopric 
of Cheſter, the power of viſiting the Collegiate Church 


(a) Rex v. biſhop of Cheſter, 1 Barnard, K. B. 5z. 2 Str. 798. 
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was and ſhould be veſted in the crown; and that his 


© Majefty, his heirs and ſucceſſors, Kings of Great 


Britain, had, and fhould thereby have full power. and 
authority to viſit the faid Collegiate Church,' ac- 
cording to the tenor of the charter of its foun- 
dation. 7 oy 

Bur by ſ. 3, it was provided, that if ay diſpute - 
or queſtion ſhould ariſe concerning the election or ad- 
miſſion of any of the then preſent members or officers 
of the college, by reaſon of their not being elected or 
admitted within the time limited by the charter, theſe 
ſhould be determined by the courſe of the common 
law, and not otherwiſe, in ſuch manner as if no viſi- o 
tatorial power were in being. | L 

Wren no viſitor has been appointed by the foun- 
der, and the heirs of the latter are extinct, it has been 
made a queſtion, whether the viſitatorial power de- 
volves perſonally on the King, or belongs to the court 
of King's Bench, by virtue of its general > FORE 
ing authority. 

On an application to the court of King's Bench, in.. 


the time of Lord Chief Juſtice Holt, the latter is re- 


ported to have ſaid, © I take this to be altogether a 
lay corporation, and then the viſitation belongs to the 
founder and his heirs; and if he die without heirs, I 
take it the viſitation ſhall go to the King; and this 
is my private opinion” (a); and in ſupport of this opi- 
nion he referred to a caſe in the year books in the 
time of Edward the fourth (3). 

In the 12th of G. z, the ſame point was incidentally 


mentioned in the caſe of the King and r Which 


(a)] 12 Mod. 232. 
(5) Simon de Monford's caſe, 5 Ed. 4, long. quint. 123. 


OF CORPORATIONS _. 287 
was a. rule to ſhew' cauſe, why an information, in 


the nature of quo warranto, ſhould not be exhibited 


againſt the defendant, to ſhew by what authority he claimed 
to be a fellow of Trinity Hall, in Cambridge: the appli- 


- cation was founded on the circumſtance that no heir of 


the founder was known to be alive, In the courſe of 


the argument ſome objections had been taken to the 


mode of application, and it had been contended, that the 
power of viſiting devolved to the King in Chancery, as 
in the caſe of a charity ; to which Lord Mansfield anſwered, 
that the foundation was not a charity, and that the 
power of ſuperintending it did not go to the King as viſitor ; 
but it was a corporation, and therefore the right deyolved 
to the crown to be exerciſed by the court of King's Bench. 


The caſe of Mancheſter College, he faid, © was very 


ſtrong to this point; for that there, ſo long as the ſuſpen- 
ſion of the viſitatorial power laſted, it was the ſame as if 


there had been no viſitor, and the King in this court pro- 


ceeded upon this ground. The ſtatute of Geo. 2, was 
likewiſe very material ; for as this court had exerciſed the 
ordinary viſitatorial power, that act made the King viſitor 
of the college, but had provided, that if any queſtion 
concerning the election or admiffion of the members at 
that time ſhould ariſe, the deciſion ſhould be in this 
court” (a). 

Bur it has been ban; decided, that, in cas of the 
failure of the heirs of the founder, when there has been 
no viſitor appointed by the lattes the right of viſitation 


devolves to the crown, to be exerciſed by the Chancellor. 


A RULE having been granted, calling on the maſter 
and fellows of Saint Catherine's Hall, Cambridge, to 
Row cauſe why a mandamus ſhould not * command- 


(a) Rex v. Gregory, 4 T. Rep. 240, in the notes. 
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ing them to declare the fellowſhip of the reverend Jolkus 
Wood vacant, and to proceed to the election of another 
fellow ; it appeared, that the college was founded by Dr. 
Wodelarke, who gave it certain ſtatutes ; that the ſoun- 
dation, was confirmed and incorporated by letters patent, 
in the 15th year. of Edward the fourth ; that no viſitor 
had been appointed by the founder, and that his heirs 
were extinct. Phe ground of the application was, that 
Mr. Wood had accepted a college living, which it was 
contended vacated his fellowſhip. The principal queſ- 
tion was, « whether in this caſe the viſitation belonged 
perſonally to the Rings or to, the court of King's 
Bench?” 

Lord Kenyon, in delivering the opinion of the court, 
obſerved, that the principle on which Lord Mansfield pro- 
ceeded in the caſe af the King and Gregory, and which 
might nat improperly be introduced in caſes of this kind, 
was a with to adapt the adminiſtration of juſtice to the 
convenience of the parties, not indeed ſo as to controul 
the law, but as a guide in doubtful caſes, where there was 
no expreſs deciſion on the queſtion. It was highly con- 
venient that all diſputes of this kind ſhould be decided in 
2 domeſtic forum; and if this obſervation was entitled to 
much weight in the caſe of Saint John's College againſt 
Toddington, it certainly merited the ſame attention in the 


preſent.— The right now claimed could not be faid to 


eſcheat; this was to miſapply the word, which in an ap- 


propriate ſenſe belongęd to eſtates held by tenure, in which, 


on failure of heirs of the danee, the eſtate reyerted to the 
donor. —But there were ſeyeral kinds of property which 
belonged to the King when: there was no other perfon to 
take them; as in the inſtance af all g90ds, of which no 


particular owner was to be found: there was, therefore, 
nothing 
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nothing. incongracus'to the general principles:of er isn 


_ Gaying that this power, which, at the time when the charity 
was founded, was veſted in ſomebody, ſhould now, when 
there was no other perſon to claim it, devolve on the 
King, to be exerciſed as nearly as poſſible in the manner | 
in which it was exerciſed by the founder and his heirs, 
This power, though not expreſsly reſerved to the King 
by the founder, yet belonged to him by operation -of 
law.— The great authority againſt this opinion, and which 
weighed moſt in the inind of the court, was what was ſaid 
by Lord Mansfield in the caſe of the King and Gregory: 
but of that it was ſufficient to ay, that it was not the 
point in judgment before the court; his lordſhip's atten - 
tion was not particularly called to it ; and it was an opinion 
by which he would probably not wiſh to be bound.— 
 With-reſpect to the caſe of Mancheſter College, and the 
. at of parliament which was paſſed in conſequence of that ; 
determination, the concluſion from them ſeemed to be. the 
contrary of that which had been drawn from them; it had 
been contended by the counſel, in ſupport of the juriſdic- 
tion of this court, that the laſt Clauſe of that act was at 
variance with the firſt, and abridged the conſtruction of it, 
The firſt clauſe enacted, that when it ſhould happen that 
the wardenſhip of Mancheſter College ſhould be held in 
commendam with the biſhopric of Cheſter, the power of 
viſiting the college ſhould be veſted in the crown; and it 
enabled the- King to viſit it according to the charter of 
foundation: that power of viſitatian then muſt be exer- 
eiſed by the King in his court of Chancery.—If that 
clauſe had ſtood alone, it would not have aſſiſted the atgu- 
ment in fayour of the preſent application; becauſe the 
court muſt ſuppoſe that the legiſlature intended in that caſe 
to follow as nearly as . the courſe of the common 
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law ; and under that a& the King Hr aA. 
viſitatorial power in this court, With reſpect to the latter 


clauſe controling the firſt, it muſt be obſerved, that though 


it provided that difputes concerning the election of mem- 
bers ſhould be determinable by the courſe of the common 
| law, as if there were no viſitatorial power in being, yet 

that regarded only the caſe of the then exiting members, 
and left the power of viſiting in other caſes in the chancellor, 


cautiouſly avoiding to ſtir the queſtion relative to the pro- 


. - priety of granting the mandamus, which gave riſe to the act. 


Theſe two authorities, which had been urged in favour of 
the preſent application, being anſwered to the ſatisfaction of 


te court, the only queſtions left for their conſideration were 


the convenience of the caſe, and the general law on the ſub- 


ject. In general, corporate bodies, which reſpected the pub- 


lic police of the. country, and the adminiſtration of juſtice, 


were better regulated under the ſuperintendance of this court 


than that of the court of Chancery; but it was otherwiſe in 
general with eleemoſynary foundations. What had been ſaid 


by Lord Holt ſeemed deciſive of this queſtion ; for though it 


was only called his private opinion, yet, as it was formed by 


him on a ſubject which he had ſo thoroughly conſidered, and 
as the general convenience of the caſe coincided with it, it was 
entitled to the greateſt weight. © Therefore,” concluded his 


lordſhip, © with no decided authority, or general principle of 


law againſt us, but with the convenience of the caſe and gene- 
ral principles of law in our favour, we ſhall do more ſub- 
ſtantial juſtice to the parties in this particular caſe, and to the 


public in general, by refufing to grant this writ of man- 


damus, and by referring this queſtion to the Lord Chan- 
cellor, than by entertaining juriſdiction over it” n 


0 Rex v. Maſter, ee of St, c Catherine Hall, Cambridge. r. 
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SECTION II. 


Of the Writ of Mandamus. 


A MANDAMUS is defined to be a prerogative writ flow- 


ing from the King himſelf ſitting in the court of King's 


Bench, ſuperintending the police and preferving the peace | 


of the country (a). The purpoſe of it is to command the 


perſon to whom it is directed, to do ſomething which, it is 


ſuppoſed, he is bound-by his duty to do. 


THEsE writs are ſaid to be very ancient; even as old 


as the time of Edward the firſt, if not older, though it is 
ſaid they were originally no more than letters, and that for 
a a conſiderable time, diſobedience of them was ee Cone 
tempt (b). 

Tux firſt judicial writ of mandamus has been faid to 
have been that in James Bagg's caſe(c): but that is cer- 
tainly not correct; for in the ſixth of Edward the ſecond (4) 
it appears, that a writ iſſued; directed to the mayor 
and commonalty of Briſtol, commanding © that, whereas 
they had deprived certain perſons of the liberty of the 


city, they ſhould reſtore them under pain of all that they | 


could forfeit,” 


In the reign of Henry the ſixth, a writ of the fame kind 
was directed to the mayor of London: it recited- that one 


Richard Anable, of Londen, pewterer, who had been 
duly admitted to the freedom and franchiſe of the city, and 
had long enjoyed, within the city, the freedom and privi- 
(a) Pr. Lord Mansfield, 1 Bl. Rep. 353» 5 
(b) Vid. Forteſc. 284. 1 Str. $49. - _ 115. 
(e) Vid. ante, p. 0. 
(4) Cloſe Rell. membr. 8. Dyer, 382, in 4 
U 


\\ 
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leges attacked to his ftate and condition, in 4. Gn this; | 


ner as the reſt of the citizens had been accuſtomed to do, 
had lately brought an action of treſpaſs, in the court of 
King's Bench, againſt one Thomas Fawconer, the King's 
eſcheator for the city of London; that on account of his 
having ſo commenced and proſecuted this action in another 
court than that before the mayor within the city, the cor- 
poration intended to deprive Richard of his liberty as a 
| citizen, and had cauſed the doors and windows of his houſe 
to be ſhut up, that he might not procure juſtice in his ſuit 
| aforeſaid in the King's court as a liege ſubject ought to do: 
it alleged this conduct to be in contempt of the King, and 
the greateſt derogation from the dignity of his crown ; and 
commanded . the mayor and the corporation, if they had, 
on the account aforeſaid, cauſed the windows of Richard's 
| houſe to be ſhut up, to cauſe them to be opened and to 
reſtore Richard without delay & to his endend, es Teſte 
]. Forteſcue. 
' Wrar was the anſwer to this writ,” or the 8 Dyer 
does not tell us, but he ſays that this was ſhewn as a pre- 
cedent in the Common Pleas in the 16 El. on an applica- 


- - tion made on behalf of one Middleton, citizen and haber- 


daſher, of London, who had been disfranchiſed becauſe he 
had refuſed to ſtand to the award of Sir Rowland Howard, 
and Lionel Ducket, knights, aldermen of the ſaid city.— 
On viewing this precedent it is faid, by Dyer, that a like 
writ, but in a. better form, was directed to the- mayor, 
aldermen, and ſheriffs of London, with words to reſtore 
him to his ancient liberties. But it is ſaid in a marginal 
note, that although in this caſe of Middleton, the matter 
was ſtirred in the Common Pleas, yet the writ of reſtitu- 
tion was awarded out of the King's Bench, and the reaſon. 
given is, that the King's Bench is the higheſt court for the 
; | Preſertation 
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dne of the peace, and it belonged to no other ; and 


Dodderidge'cited ſeveral precedents, to prove that it has 
not only the power of granting reſtitution in caſe of fran- 
chiſe, but- in caſe of offices ; as where Baſton, being town 
clerk of B. was elected alderman for the purpoſe of putting 


him out of his office, becauſe the two were incompatible, 
he FFF 
granted (a). 

In the hooks of reports previous to His dens of Lees * 
Mansfield, the principles on which the writ of mandamus 
ought to be granted, are not very ſatisfactorily expreſſed ; 


but it has been ſince generally underſtood, that it will be 


granted to compel the party to whom it is addreſſed to da 


that which by the duty of his office he is bound to do, which 


the party proſecuting the writ has a right to have done, and for 


which he has no other adequate, ſpecific, legal remedy. Thus 
it lies to juſtices of the peace to allow a poor's rate (5); to 


ſwear an overſeer to his accounts (c); to give judgment in a 


caſe upon the ſtatutes for releaſing poor priſoners (d). 


Wenz articles of the peace were exhibited in the 


King's Bench, and it appeared by affidavit, that the de- 
fendant reſiding in a diſtant county could not come up 
through infirmity and ſickneſs, the court granted a manda- 
mus to juſtices of the county to take his ſecurity (e). 


By |. 6 Geo. c. 21, the juftices of the peace have a. 


Juriſdiction given them in ſome caſes to receive an infſorma- 
tion, and make their determination on a ſeizure of brandy; 


on an information exhibited by an officer of the cuſtoms, 
the We ro to warrant the EMS: but * 


1 8 fol. 28, in marg; vol. 2. OY i | 
(% Comb. 417, 478. Say, 160. Str. 397. GO 
(e) x Will, 125. (4) Comb. 2. 4 (9. . 
(e) + 166, » Str. Bis, _- Fs F Ig 
A 


294 THE LAW _ | 
uftics, in favour of the officer, refuſed to Anis the in- | 
formation, which preyented the owners from having their 
brandy returned; on an application for a mandamus to 
compel him to determine the matter, it was granted (a). 
So, the court granted a mandamus in the nature of a 
procedendo ad judicium, commanding the judge of the court 
of Sandwich, to give judgment on a verdict, he having 
granted a new trial for exceſſive damages, without pay- 
ment of coſts (6). 
| $60, it has been granted to the Guilt et Louis, ann 7 
manding e We en e ee | 
Auiry (c). 
Ir e 
county of Cheſter, commanding them to make a rate, to 
reimburſe a ſurveyor of the highways, the money he had 
expended on that account (4), But it has been refuſed to 
juſtices to make a rate to reimburſe two of the inhabitants 
their charges incurred in defence 9 
repairing a bridge (e). S 
| LA Mere aan 
pocket for the relief of the poor, and go out of office with- 
out having reimburſed himfelf out of the money in his 
hands, he cannot afterwards have a mandamus to com- 
pel the ſucceeding church-wardens and overſeers to make 
a rate to reimburſe him; for the rate _ muſt be made for 
che relief of the poor; and not to reimburſe the overſeers: 
there is no neceſſity that they ſhould pay money out of 
their porn foe the church-wardens and overſeers with 


| 0 1 Str. 330, 531. f | 
(b) 1 Str. 113, where 4 Vent. 287. T. Ropes, u and + Ki. hs 
are cited as authorities for the mandamus. 
(c) Str. 392—vid. r Ventr. 287, % 
(4) Haſſel's caſe, Str. 214, 0 Anon. Str. 63, vid. Str. 42, 93 . 
2 te 
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the concurrence of the juſtices may order a ſum of mongy- 
to be levied for the relief of the poor, without the con- 
currence of the pariſh: it is not material indeed, whether 
the money be diſburſed before or after. a rate made, and if 
they lay out money before, they may reimburſe themſelves 
out of the money levied on ſuch rate (a). 

By the ſt. 43 El. c. 2, ſ. i, the overſeers of the poor are 
to be nominated under hand and ſeal of. two or more 
juſtices of the peace in the county, dwelling in or near the 
pariſh' or diviſion for which they are to be appointed. 
By the ſt., 13 and 14 Car: 2, c. 12. if the pariſh be too 
large to reap the benefit of the ſtatute of Queen Elizabeth, 
overſeer are to be appointed for each of the ſeparate town- * 
ſhips or villages into which the pariſh is divided. (NIN 

Ir either in the caſe of the pariſh at large, or of the ſe 
rate townſhips or vills, the juſtices refuſe to appoint glee, 
ſeers according to theſe Natures, they will be ene, 
mandamus (5). 

- MANDAMUS lies to compel the ah ad nd 
overſeers to make a rate for the maintenance of the poor; 

but does not lie to compel the inſertion of particular per- 

ſons in the rate, or ta make an equal rate, becauſe in the - 

two latter caſes there is another ſpecific —_— by . 
to the ſeſſions (c). 

[7 does tit ie to compel Juſtices of e gel” 
a licence to keep an ale- eee ee e 
juſtices to grant it or not (d). 

So, a mandamus has been refit to na church- 
wardens and. overſeers to ſign a certificate, the court ob- 
ſerving, that the motion was a very ſtrange i on 


(a) Tawney's caſe, 2 14. Raym. 1009, cited 2 Bur, n 1137. 
(5) Vid. Burn's Juſlice, Overſeers of the Poor. | 
(c) 2 Str. 1259. 4 Bur. 2290. (4) 2 Str. $31, 

| v4 : the 


- 
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e grad, i e hae" ts irn er us 0 Ga lev 
certificate, was diſcretionary i in the church-wardeny and 


overſeers (a). 
Ir has been refuſed to FO EPR a 


chem to call a veſtry for the election of new church- 


a pariſh ſtands in need of aſſiſtance from other pariſhes, for 


f 


' wardens ; the court obſerving, that there was no inſtance 


of ſuch a mandamus, and that they could not take notice 


who had a right to call the veſtry, and conſequently * 


not know to whom it ſhould be directed (6). * 


A'*MANDAMUs lies to juſtices of peace, commanding 
them to make mme the poor's 


pate (e). | 
Wee en eee us ds Ina lin ue 20 


"Tr eG. 2, c. 38, ſ. 1 (4). 


$0, to appoint ſurveyors of the highways out of a liſt 
PPP 
ditections of it. 7 G. 3, c. 42, ſ. 1 (e). 

So, to put in execution the ſtatute of forcible entry (f), 

So, to two juſtices to compel them to inquire whether 


oy relief of the poor; or where it appears, that the pariſh 


| WCG 


that purpoſe (g). 
Bur if the pariſh, which applies for relief to — 


juſtices, be within the exeluſiye juriſdiction of a borough, 
a mandamus will not lie, becauſe they. have no means of 
enquiring into the juſtice of the complaint (h). 

Ir lies to two juſtices. to proceed and give judgment in a 
complaint depending before them, of which an act of par- 


- liament gives them juriſdiction (i), 
(en Burn's Juſtice, Poor, Certificate, (b) x Str. 686. 
(e) 1 Will, 233. (4) * 123. (e) 4 Bur. 245% 


Cf) » Barnard, K. B: 72, 32. (e) 4 Term Rep. 783, | 
( Id. * (i) þ Will, 11. WA 
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Bo; to the juſtices in quarter ſeſſions to. tecrive an 
TT 
receive (a). 


So, een ene 


So, to receive and proceed on a traverſe to a preſent- 5 . 
FCC 8 


ing a highway (c). 


Ir lies to a viſitor to receive an appeal and give vo- | 


judgment (4); 
eee e cod th Jas: denne 


Ar, 


poſe (e). 
Ir lies to the maſter of a cl communding him to 


affix the corporation ſeal to an anſwer of the fellows to a BD 


bill in chancery (7). 


$f ere ee ee e 


of Cambridge, commanding them to put it to the inſtru- 


ment of appointment of their high ſteward, purtuant to ©. 


grace paſſed in ſenate (g). 

50, it lies-t0 the ee a ü hd bb 
to put the corporation ſeal to the certificate of the election 
of a recorder, where by the conſtitution of the corpora- 
tion the mayor is bound to certify W 
King for his approbation (5). 

Ir lies to the lord of a leet to adminiſter the uſual oath 
to a perſon elected portreeve of a town (i). 

' $0, in general it lies to feng in u perſan; who has been 


| nme, enen eee 


(a) i e 58 De (%) Bayer abs. | 
(e) 3 Bur. 1530. (4) Ante, p. 281, and 1 Bur. I. 
(e) 2 Term Rep. 381. Y Cowp. 377. 

) 3 Bur, x648—1663, (5) 4 Term Rep. 659. 


i) 2 Rol. Rep. 82, 85. 
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ale-taſter, where it appears, that this is a previous requiſite 
to his being choſen portreeve, who is the returning officer . 


— 


for members of parliament (a). So, to ſwear in a direQor 
of the amicable aſſurance company, which is ee 
tion created by charter from the crown (5). 

So, to an archdeacon to ſwear in a churchwarden who 
has been elected by the pariſhioners according to cuſ- 
tom (c). So, to ſwear a man into a corporate office to 


which he has been elected (d). So, to the lord or ſteward 

| "of a manor to hold a court leet to ſwear in a perſon elected 
mayor of a borough, according to the 2 of the ſta- 

tute 11 G. 1, c. 4, f. 3 (e). 


So, it lies to command a perſon to nominate one of 
two perſons preſented to him when the perſons preſent- 
ing have the right of electing two, 3 whom he is 
to chooſe (J). 

Ir lies in favour of the lord of a manor, who claims to 
hold a court leet, to enforce the attendance of thoſe who 
ought to attend to make a jury, and who have before re- 
_ or neglected ſo to do (g). 

So, it rr 


compel them to hold a court, and preſent certain con- 
veyances to purchaſers of burgage tenements, by which 


they were intitled to be ſworn burgeſſes of the corporation, 


and to vote for members of parliament. 


THe principal objection made to the awarding of a 


- mandamus, in this caſe, was, that the homage were not 


miniſterial but judicial officers, and that it appeared they 


bad r exerciſed their judgment, and determined the 


5 (a) 1825. 608. (56) x Str. 696. (c) 1 Ventr, us cob 417 


(d) Vid. 2 Bur. 798, 2 Term Rep. 732. | 

(e) Vid, ante, p. 35, Andr. 279. oO Vid: p . 276. 
(e) 2 Str. 1207. | 
e e ̃ conveyances | 
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conveyances tendered to them to be fraudulent, and there- 

fore refuſed to preſent them at the laſt court. Lord Chief 

| Juſtice Lee obſerved, that this was an ancient. borough, | 

| conſiſting of bailiff and burgeſſes; that the perſons making 

the application, had, as tenants of the manor, a right by 

purchaſe or deſcent to become burgeſſes, and' to vote for 

members of parliament, and for the bailiff, who was the 

preſiding officer at elections; and that a purchaſer could 

not exerciſe this right of voting before his purchaſe deed . 

was preſented by the homage at a court, to be holden for 4... 

that purpoſe, before the lord of the manor, or his ſteward: : | 

he thought the homagers were, in this caſe, mini/erial; + 

that this was a,particular authority, lodged in certain per- 

ſons by the cuſtom of the manor, reſpecting the public con- | 

cern of the nation, and therefore a mandamus muſt go to 4 

the homage to preſent the conveyances, and to the ſteward | Le 
| 


to hold a court to F in 
burgeſſes of the town (a). . 

A MANDAMUS was prayed to the maſter 2 war- 
dens of the company of gunmakers, to cauſe them to 
give a proof mark to J. S. a freeman of the company: 
without which he could not fell his guns, becauſe neiter | 
the Queen nor any other perſon would buy any guns, _ 
which had not that mark. Holt ſaid, We cannot do 
it; they are no legal eſtabliſhment (5); you muſt pe- 
tition the Queen to iſſue a quo warrants againſt them 
to ' repeal e e ee, 


cannot help you” (c). 


09 iis. e of Midbirll x WC «0x x Bl. Rep. 60, 62. | 
(5) Qu. what he means by their being no legal eſtabliſhment? bis 

ſubſequent words flew, that W 
* » 1 N 989. — 


a. 


* 
— —. . ST 2 8 
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Ir 


1 is JOS LET that at preſent Gai weakdide 
1 granted for ſuch a purpoſe without heſitation. The gun. 
maker is intitled to have the mark put on his guns, if they 

be of the proper quality; the company, in ſuch a caſe, are 


-  . bound by the nature of their truſt to grant it; - and there 


does not appear to be any other adequate ſpecific N 0 
to the perſon injured by their refuſal. 1 * | 
By ft. 1 W. and M. c. 18, f. 25 8 
Toleration Act, the juſtices of the peace, at their general 
ſoſſions, are required to adminiſter the oaths, and tender 
the declaration therein mentioned to ſuch perſons as ſhall 
be willing to take and ſubſcribe them reſpectively. | 
Buy ſ. 19 of the ſame ſtatute, no congregation or aſſem- 
bly for religious worſhip ſhall be permitted till the place of 
meeting be certified to the biſhop of the dioceſe, or to 
the archdeacon of the archdeaconry, or to the juſtices of 
the peace at the general or quarter ſeſſions for the county, 
city, or place in which ſuch meeting ſhall be held, and re- 
giſtered in the biſhop or archdeacon's court reſpectively, 
or recorded at the general or quarter ſeſſions: and the re- 
giſter or clerk of the peace reſpectively is required to 
regiſter the certificate, and give a ancients of that re- 
giſter. a 
O the firſt of theſe clauſes, a a * 
awarded to the juſtices of the peace to adminiſter the oaths 
and tender the declaration for ſubſcriptian (a); and on the 
ſecond to the regiſter of a biſhop's court (6), and to the 
juſtices and clerk of the peace (c) reſpectively command- 
ing them to regiſter the ee of a diſſenting n | 
(a) 6 Mod. 330, 0 1 Ld, Raym, 123. 
(e) 4 Bur. 1991. 2 Ae 
| | FI A an- 


1 . | | 
OF CORPORATIONS. _— 
A MANDAMUs lies to compel a late officer to deliver : 
up dhe inſignia, books, &c. belonging to the office, to h: 
| ſucceſſor, As, to the late mayor of a corporation, com- 
manding him to deliver the inſignia to the new mayor (403 | 
to an old overſeer of the poor, to deliver the books of che 
poors* rate to the new overſeer (5); to a former town 
clerk, to deliver to his ſucceſſor the common ſeal, books, 


papers, and records of the corporation, which belong to | 


his cuſtody (c); ſo, to the clerk of a company Who has 
been removed from his office (d); ſo, to any perſon who 
happens to have the books of a corporation in his poſſeſ- 
ſion and refuſes to deliver them to the corporation : thus 
it was awarded to the executor of a perſon who had laid 
out ſeveral ſums ,on account of a. borough, the executor 
refuſing to deliver them till the money ſhould be repaid (e) ; 
ſo, it lies, to compel the perſon who has the cuſtody of 
public books to produce them at 2 1 coxporate 
meeting (7). 

A MANDAMUs lies to the ſpiritual 8 commanding 
them to grant the probate of a will to the executor (g). 

So, it lies, to grant adminiſtration of the goods. of an 
inteſtate, when there is no doubt of the inteſtacy (5) ; but 
if that be diſputed, it will not be granted on the ſuggeſtion 
that there was no will, or that if there was a will, it was 
improperly obtained ; becauſe the eccleſiaſtical court is the 
proper judge of the yalidity of the will, and whatever they - 
determine is concluſive at law (i). So, where a ſuit is de- 
pending in the ſpiritua) court concerning the validity of a 


(a) 1 Str. 337. 3 1 Wil, 305. (c) 2 Bur. 1013. 
(d) 2 Str. 879. (e) Rex v. Ingram, 1 Bl. Rep. $0. 

(F) x $tr. 948. 1 Barnard, 235. 

(gs) Raym. 235. 2 Rol. Rep. 207. 1 Ventr. 119.7 Carth. 457. 
(b) 1 Ld, Raym. 262. (i) 1 Ld. Raym. 262. Comb, 484. 
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will, that is a ſufficient der to a mandamus command. 
ing them to grant probate to the executor (a). But the 
pendency of a writ of appraiſement is not a ſufficient 
anſwer, if the will be not conteſted (5). 9 
By the eccleſiaſtical court granted adminiſtration to 2 
perf who is not the next. of kin, he who is the next of 
Ein is intitled to a mandamus as a matter of courſe, when 
there is no other perſon i in equal degree to the inteſtate, 
| and no widow (e); and, in ſuch a caſe, a ſuit depending is 
no anſwer to the writ (d). But when there is a widow, 
[ and next of kin, a mandamus will not be granted, com- 
| manding the ſpiritual court to grant adminiſtration to the 
| one or to the other; nor, when there are ſeveral next of 
kin, to grant it to one of them in particular; but in both 
theſe caſes the writ muſt be general to grant adminiſtra- 
tion (e). So, it does not lie to grant adminiſtration du- 
rante minori ætate to any particular perſon, becauſe an ad- 
f | miniſtrator durante minori tate is only a truſtee for the 
| infant, having no intereſt himſelf: the writ therefore muſt ' 
| be to grant ſuch adminiſtration generally (7). 
| 'WHtRE a perſon has an inchoate right to the exerciſe 
ol a franchife, a mandamus lies to compel his admiſſion; 
thus, where a perſon has a title to the freedom of a corpo- 
ration by birth or apprenticeſhip, a mandamus lies to com- 
pel the proper perſon to admit him (g); and if by the 
conſtitution of the corporation ſuch admiſſion is to be at a 


* 


(a) 1 Ld. Raym, 262. * Comb. 454+ sti. 892. 1 Bl. Rep. 649. 
(5) 2 Bl. 640, | | 
(e) 4 Bur. 2295. » Bl. Rep. 668. | 
(4) 2 Su. 857. . 2 Barnard, K. B. 334. | 
(e) Str. 552. 1 Bl. Rep. 640. 
(/) 2 Str. $92, A Barnard, K. B. 370, 435. | 
| (eg) Raym. 92, 93. 1 Lw. 91. 2 Sh. 154. nw. 1. 1 Sid. 107, 
x Keb. 458, 659. | | CET 7” 
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corporate meeting, a mandamus will, lie to compel a -. 


meeting for the purpoſe (a). | 
WHERE a bye law of a city, 26 of he city of Londen, 


orders, under a penalty, that all who practiſe a particular 


trade, ſhall take up their freedom in the company of that 
trade, a mandamus lies to compel that company to admit 
to the freedom of it, a man intitled to the freedom of the 


city at large, by having ſerved an apprenticeſhip to one of 
another company (65). | 
By the ſtatute 26 G. 2, c. 18, any ſubject of Great 
Britain deſiring admiſſion into the Turkey company, ſhall, 
on requeſt made for that purpoſe by himſelf or any other 
perſon to the governor or deputy governor of the company, 
be admitted a member on the payment of 2oh for the uſe 
of the companys and taking the oath preſcribed- by the 
ſtatute, 

On this ſtatute a n les to cotipel the governor 


or deputy governor to admit any perſon deſiring it, and 


tendering the 20l. and offering to take the oath (c). 
A MANDAMPs lies to compel an officer to execute his 
office, though there be a penalty for his neglect (d). 


WHERE the thing for which a mandamus is requeſted, 


will be of no uſe to the party applying for it, the court 
will not grant it. Thus, they will not grant it to com- 
pel the lord of a manor to admit a copyholder claiming by 
deſcent, becauſe he has as good a title without admittance 
as with it, againſt all the world but the lord (e). | 

By the act of uniformity (J), no man can preach as a 
E of wg - pariſh church without a licence from the 


(a) 1 Bur. 1279, (6) Ante, iz. 
(c) Rex v. March. 2 Bur, 999. (4) B. R. H. 261. 
(e) Rex v. Rennet. 2 Term Rep. 198. | 
(f) 13 and 14 Car. 2, c. 4, f. 19. 
4 | biſhop, 


- 
—_— ——— — 
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grant, and the court will compel him if he refuſe, as 
where the rector agrees to grant the uſe of his pulpit to 


biſhop, which on a proper occaſion the biſhop Es | 


the perſon choſen by the pariſhioners (a) : but where the 
rector refuſes-the uſe of the pulpit, where there is no fixed 


| ftipend for the lecturer, but he depends on the, voluntary 
contribution of the inhabitants, and where there is no 


certain immemorial cuſtom as to the election, the court 
will not compel the biſhop to grant a licence, becauſe it 


© would be nugatory without the uſe of the pulpit (6). 


So, where the lecturer is paid out of the poors radia; 


8 nr cuſtom for the lecturer to uſe 


the pulpit without the rector's conſent, a mandamus will 
not lie to compel the rector to certify the election of a 
lecturer to the biſhop (c). 
Bur, where there is an immemorial cuſtom for the i - 
habitants to ele& without conſent of the rector, the law 
ſuppoſes there was a good foundation for it, and the court 
will, in ſuch a caſe, compel the biſhop to grant a licence, 
whether the rector conſent or not; and where there is an 


+ endowment, that will be ſtrong evidence in ſupport of the, 


cuſtom (d). | 
. WHERE a perſon is duly MES? to. a | perpetual 


eumey, or to an endowed chapel, and the biſhop refuſes. 
to grant him a licence to e a mandamus will * 


compel him (e). 5 
Ix the years 1752 and 1753, a diſpute happened i in the 


cathedral church of Carlifle, about the negative power of 


(a) Vid. 1 Term Rep. 332. f 
(5) Wilſ. xx, 2 Str, 1192. x Term Rep. 331. 
(c) Rex v. Field. 4 Term Rep. * x 
(4), 1 Term Rep. 3333 - 

(e) Vid. 2 Ver. 1045, in Rex v. Blooer, 


ky. 3 
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| wh in conferring benefices.—The four prebendaries 
of which the chapter conſiſts, and of whom one is always 
vice dean, unanimouſly elected and nominated, under the 


chapter ſeal, Mr. Henry Richardſon, to the perpetual . | 


curacy of St. Cuthbert's, Carliſle, The dean entered a 

| caveat againſt his admiſſion, and the biſhop refuſed to 
admit and licence him on which application was made to 
the court of King's Bench for a mandamus to compel - 
him.—The court, after hearing the parties, granted the 
writ, and the biſhop admitted n Mr. Richard- 
ſon (a). 

Bur in theſe caſes, the reaſon 1 lies to 
the biſhop commanding him to grant a licence, is, that 
there is no other ſpecific remedy. A quare impedit does 
not lie by the common law for a perpetual curacy, and 
the nominee cannot bring an action for money had and 
received againſt a wrongful poſſeſſor, without a licence; 
for without that he has no legal poſſeſſion (4),—But the 
nominee of a donative may bring an action for money had 
and received for the profits, becauſe he is in poſſeſſion 
without a licence, by the mere nomination (c).—So, where 
a perpetual curacy has been augmented by Queen Annes 
bounty, the title becomes determinable by virtue of the 
ſt. 18. 1, c. 10 (9), i in the ſame manner as that to pre- 

; ſentative 


(a) Burn's Eecleſ. Law, tit. 1 l. 4. 
(6) Pr. Ld. Manebeld, renn. 491, in the notes. 
(e) 3 Wilf. 333. 

(4) By this ſtatute, f. 4+ after reciting that the late Queen Anne's , 
bounty to the poor clergy was intended to extend, not only to parſons 
and vicars who. come in by preſentation or collation, inſtitution and 
induction, but likewiſe to ſuch miniſters as come in by donation, or 
re only ſtipendiary preachers or curates, moſt of which are not cor- 
porations, nor have a legal ſucceſſion, and therefore are incapable of 

Vor. II. * taking 
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ſentative benefices, or, in other words, by quare impedit; 
and therefore, where there is a croſs nomination to o 


taking à grant or 0 of ſuch perpetual augmentation as is in- 
tended by the ſaid bounty; and in many places it would be in the 
power of the donor, impropriator, parſon, or vicar, to wichdraw the 
allowance which was before paid to the curate or miniſter ſerving the 
cure ; or in caſe of a chapelry, the incumbent of the mother church 
might refuſe to employ a curate and officiate. there himſelf, and take 
| the benefit of, the augmentation, whereby the maintenance of the 
curate would be ſunk inſtead of being augmented ; it is enacted, that 
all ſach churches, curacies, or chapels, as ſhall be augmented by the 
governors of the ſaid bounty, ſhall be from thenceforth perpetual cures 
and benefices, and the miniſters duly nominated and- licenced thereto, 
ſhall be, in law, bodies politic and corporate, and have perpetual ſuc- 
ceſſion, and be capable to take in perpetuity ; and the impropriators or 
patrons of any augmented churches or donatives, and the rectors and 
vcars of the mother churches whereunto ſuch augmented curacy or 
chapel doth appertain, ſhall be excluded from receiving any profit by 
ſuch augmentation, and ſhall pay to the miniſters officiating, ſuch an- 
nual and other penſions and ſalaries as by ancient cuſtom, or other- 
wiſe of right and not of bounty, ** were before c to 
pay. . 
And, by ſ. 6, for continuing the ſucceſſion in ſuch A cures 
hereby made perpetual cures and benefices, and that the ſame may be 
duly and conſtantly ſerved, it is enacted, that in caſe ſuch augmented 
cures be ſuffered to remain void by the ſpace of fix months, without 
any nomination within that time of a fit perſon to ſerve the ſame, by 
the perſon or perſons having the right of nomination thereto, to the 
biſhop or other ordinary, within that time, to be licenced for that pur- 
poſe, the ſame ſhall lapſe to the biſhop, or other ordinary, and from him 
to the metropolitan, &c. according to the courſe of law uſed in caſes 
of preſentative livings and benefices, and the right of nomination to 
ſuch augmented' cure may be granted or recovered, and the incum- 
bency thereof may and ſhall ceaſe and be determined in like manner, 
and by the like methods as the preſentation to or incumbency in any 
vicarage preſentative may be now reſpectively granted, recovered, or 
determined. N. NOI « SY F 

| augmented 


OF CORPORATIONS, 307 


3 mene compel the 
biſhop to grant a licence. 826 | 

| Taz chapel of St. Helen's; fituated: in the hamlet of 
Hardſhaw, in the pariſh of Preſcot; in the county of Lan- 
caſter, had been conſecrated from time immemorial, and - 
the uſual offices of the church had been conſtantly per- 
formed in it, and previous to the death of an incumberit 
in the year 1785, it had been twice - augmented by Queen 
Anne's bounty.—On the death of this incumbent the 
right of appointing to the To" was — 
ſeveral parties. 

On the one hand this right was Al beats vicar 
of 'Preſcot, and on the other by certain feoffees, or 
truſtees, who had been from time to time elected by each 
other, and who alleged that the chapel, the chapel yard, 
and the grounds belonging to them, had been veſted in 
them for many ages paſt; a majority of the truſtees, 'on | 
the 26th of December, 1785, nominated William Finch 
to be curate of the chapel, by a deed under. their hands 
and ſeals, which was preſented on the 6th of May fol- 
lowing, to the chancellor of the dioceſe of Cheſter, ho 
was appointed in the abſence of the biſhop to grant 
licences z but the chancellor, and the biſhop, to whom a 
ſimilar application was afterwards made, ſeverally refuſed 
to grant a licence, The vicar, by a deed under his hand 
and ſeal, dated the zift of March, 1786, appointed John 
Barnes, who on the ift of April requeſted the chancellor 
of the dioceſe and the biſhop to grant him a licence, who 
ſeverally declined it. The truſtees and the vicar ſeverally 
entered caveats in the biſhop" s court t again each others 
claims, 

Taz truſtees applied for 2 WEE to compel the 
biſhop to licence William Finch, and in ſupport of their 


T's application 
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application ſtated, that a majority of the truſtees had con- 
ſtantly appointed a curate to officiate in the chapel, who 
had always received the profits of it without any inſtitu- 
tion or induction from the ordinary the truſtees having 
held it as a donative before the augmentation ; and that 
ſince that time the curate appointed by them had always 
applied for a licence from the ordinary to*preach and 
officiate. in the chapel, and had obtained it. 
In oppoſition to this application, the chancellor of the 
* dioceſe ſwore that the chapel had always been deemed 
ſubject to the eccleſiaſtical juriſdiction of the ordinary or 
biſhop, and ſuggeſted that as it had been augmented by 
Queen Anne's bounty, it was by virtue of the ſtatute of 
G. 1, to be conſidered as a perpetual cure or benefice, - 
ſubject to lapſe as a preſentative living; that the right of 
nomination to it had become grantable and recoverable, 
and. the -incumbency liable to be determined by the like 
methods as that of any vicarage preſentative ; and that the 
chapel having become litigious in conſequence of the 
abovementioned claims, the biſhop had therefore declined 
granting a licence. 
Tus court ſaid, that as thars were crocs nominations, 
the biſhop was not bound to decide which of the contend- 
ing parties had the better title; and if he did take upon 
himſelf to decide that queſtion, he might equally be 
bound to grant a licence to both; in which caſe there 
would be a conteſt for the poſſeſſion of the pulpit : it was 
therefore proper that he ſhould withhold his licence till the 
right was determined. 'That in the caſe St. Cuthbert's, 
Carliſle, which had been mentioned as a caſe in point, there 
had been no croſs nomination, the dean only claiming a 
negative; and it had not appeared to the court that the 


curacy had been a there was a diſtinction, there · 
? there 
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fore, between that caſe and the preſent.—It was not con- 


tended here, that either party had not another remedy to 


enforce his right; each had a ſpecific remedy by * quare 


_ impedit;” and as the foundation of the application was that 
the curacy was a donative, each might try his title againſt 
the other who ſhould take the rents and profits, by an 
action for money had and received. The licence, there- 
fore, would not forward the 2 of him to whom i it was 
green. 


On theſe EXP the "es was refuſed ; and as 


this was the ſecond application of this kind, the court de- 
ſired it to be underſtood, that if a ſimilar one were made 
afterwards on the ſame ground, they would diſcharge the 
rule with coſts (a). 

Were the right of nomination is in one perſon, and 
that of preſentation in another, and either impedes the 
other in his right, a ec quare impeditꝰ lies, and therefore 


a mandamus will not be granted in favour of the perſon 


nominating, to compel the other to prone the nominee to 
the biſhop (5). 

AND it is a general rule, that wherever werd is another 
adequate ſpecific remedy, a mandamus will not be granted. 
Thus where an action of debt was brought in an inferior 


court, in which the plaintiff was nonſuited,. and the de- 


fendant had judgment which the court refuſed to execute; 
the defendant applied to the court of King's Bench for a 


mandamus to compel them; but it was refuſed, becauſe . 


the defendant had a ſpecific remedy by the writ de executions 
judicii out: of Chancery (c). e 
(a) Rex v. biſhop of Cheſter. x Term Rep. 396. _ 
(5) Rex v. Marquis of Stafford, 3 n 646, © 
(e) 3 Salk, 229, | 
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- $0, aden here: wol abe Ghent Weed pp 
an inferior eourt to do his duty, becauſe the judge of the 


court may deprive him of his office if he refuſe (a). 


- So, where a viſitor has executed a ſentence given in a 


to command him to reverſe it; the Vein a 

action for damages by the party injured (5), 7 N 
So, where there is a viſitor, a mp does not lie 

to compel the doing of any thing which falls within his 


| a juriſdiction (c). 1 | 


So, it does not lie to chyrchwardens to mak them to 
make a church rate ; that being a ſubject purely of eccleſi- 
aſtical juriſdiction (d). 

So, it does not lie to compel admiffion to the degree of 
barriſter: the inns of court are. voluntary ſocieties, which, 


for ages, have ſubmitted to government analogous to that 


of other ſeminaries of learning: but all the power they 
have concerning admiſſion to the bar is delegated to them 
from the judges, and in every inſtance their conduct is 
ſubject to their controul as viſitors. The proper remedy, 
therefore, for the perſon aggrieved by their refuſal, is an 


Appeal to the twelve · judges (d). 


A MANDAMUSs will not be granted to compel the Bank 
to transfer ſtock, becauſe an action of aſſumpſit will lie for 
complete ſatisfaction equivalent to a ſpecific relief 4055 | 


(a) Vid. ante, p. 283. | (b) Vid. ante, p. 281, | 

(c) 1 Sh. 74. 2 Sh. 170. 1 Keb. 2, 36, 6x, 101, 234, 289, $33. 
Raym. 31. 1 Lev. 23, 65. 1 Sid. 71. 3 Salk. 233. 

(d) Rex v. churchwardens of Me Peter's, Thetford, 3 — 
Rep. 364. 

(4) Doug. 354, (310). 

(e) Rex v. Bank of England, on the proſecution ating &c, 
Doug. 526, (508). . 
: WHEREVER 
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WHEREVER a yuare ampedit lies, a mandamus does not 
lie; becauſe the former is a complete ſpecific relief. It is 
true there is a caſe reported in Strange (a) and Andrews (4) 
of a mandamus directed to the - biſhop of Sarum; com- 
manding him to admit one Clarke to a-canonry or pre- 
bend in the cathedral church there, and to inſtitute, indac ' 
and inveſt him therein: and though it was ſtrongly © © 
oppoſed on the rule to ſhew cauſe, as turning the common 
law remedy by quare impedit into another channel, yet the 
court ordered the writ, on the ground that this Was u 
more expeditious and leſs expenſive remedy than the other. 
But as the parties agreed to refer the diſpute, WE 
never iſſued, - 
Tris caſe, however, is not to be conſidered as an 
authority, for when it was cited on a ſubſequent occaſion, 


Lord Mansfield remarked, that Mr. J. Dehniſon had 


always thought that caſe wrong ; and added as a reaſon, 
that no caſe was proper for a mandamus, but where there 
is no other ſpecific remedy (c). 

Previous to this caſe of Clarke, a nized tad iſſued, 
commanding the dean and chapter of Norwich to admit 
Dr. Sherlock to a prebend of the cathedral church there. 
The writ ſuggeſted, that Queen Anne, by letters patent, in 
the thirteenth year -of her 'reign, had incorporated Dr. 
Sherlock, then maſter of Catharine Hall, in Cambridge; 
and the fellows and ſcholars for ever, 'and granted that the 
then maſter ſhould ſucceed to the next vacancy of a pre- 
bend in Norwich, and his ſucceſſors, maſters of Catherine 
Hall after him; that theſe letters patent were confirmed by 
act of parliament (d), and that one of the prebendaries was 
now dead: they returned, that King Edward the ſixth, by 

(a) Str. 1082. (5) Andr. 20. 8 

(e) x Term Rep. 401. (4) 12 Ann, ſt. 2, c. 6. 

: X 4 letters 
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2 letters patent; fn; the Leſt your of bis reign; ined the . 
deanery and chapter of Norwich into a corporation, en- 


they had ſworn to obſerve: and becauſe Dr. Sherlock was 
dean of Chicheſter and a prebendary * St, Paul's, they 


- 


dowed the church, and gave them perpetual ſucceſſion; 
that neither he, nor Queen Mary, nor Queen Elizabeth, 
made any ſtatutes for the government of the corporation: 


but that King James, by a body of ſtatutes, ordained, that 


as often as there ſhould be any vacancy, the dean and chap- 
ter ſhould admit ſuch perſon as the King ſhould nominate 


under the great ſeal: but that none ſhould be admitted to be 
dean or prebendary, who before was prebendary of any 


other cathedral church: that theſe were the ſtatutes which 


could not admit him. 

THe only queſtion here was on n the effect of the local 
ſtatutes in oppoſition to the letters patent, and their con- 
firmation by the act of parliament, - The chief juſtice (a) 


delivered the opinion of the court in favour of a peremp- 


tory mandamus to this effect: That on the firſt letters 
patent of James the firſt, the power of the King, as foun- 


der, was reſtrained, and the dean and chapter, as the matter 


ftood upon thoſe ſtatutes, might well refuſe ſuch a perſon 

as Dr. Sherlock, as they might alſo have done on the let- 
ters patent of Queen Anne, for that ſhe having but a bare 
right of nomination, could never unite the canonry itſelf 
to the maſterſhip of Catharine Hall. Thoſe letters patent 
might, perhaps, have their effect as a perpetual nomina- 
tion; but there was no occaſion to determine that point 
now, fince there was an act of parliament which had con- 
firmed: them, and by which the canonry itſelf was united 


. (0 the maſterſhip of Catharine Hall, and it not being de- 


* . nied 
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nied chat Dr. Sherlock — — 
ter intitled to a peremptory mandamus (a)7ꝓ7. 

HERR no objection was taken to the mandamus as not 
being proper, on the principle, that there was another ſpe- 
cific remedy by © quate impedit: and, indeed, as the act 
the dean and chapter were commanded to do, was merely 
ſuch a miniſterial act as they muſt have done, had Dr. Sher- 
lock recovered in a quare impedit, there does not ſeem to 
have been any room for ſuch an objection. » 

By ſt. 17 G. 2, c. 5, intitled, © an act — 
make more effectual the laws relating to rogues, vaga- 
bonds, and other idle and diforderly perſons,” it is en- 
acted (5), that «in caſe any petty conſtable, or other ſuch 


officer of any pariſh or place, ſhall bring to any high or 


chief conſtable, ſuch certificate, as is deſcribed in a farmer 
part of the act, granted by any juſtice or juſtices of the 
peace for the proper county or place, aſcertaining how 
and for what rates and allowances he ſhall be required 
to convey any rogues, vagabonds, or incorrigible rogues, 
together wich a receipt or note from any conſtable or other 
officer or perſon. to whom the perſon or perſons ſo to be 
conveyed was or were delivered, the high or chief conſta- 
ble ſhall and may pay to ſuch petty conſtable or other 
officer, the rates or allowances aſcertained in and by ſuch - 


_ © certificate, and no more, taking from ſuch petty conſtable 


or other officer ſuch certificate, and his receipt for the 
ſame; and the faid high or chief conſtable ſhall be allowed 
the ſame by the treaſurer of the county, riding, liberty, di- 
viſion, corporation, or franchiſe, on paſſing his accounts, 
on his producing and delivering up ſuch certificate and re- 
ceipt, and giving his own receipt for the ſame to ſuch 
treaſurer, and the juſtices at the general or quarter ſeſſions 


(a) Vid. » fumilar caſe, 3 Barnard, K. B. 46: (0 $7. 
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hall allow the ſame to ſuch treaſurer in his accounts, on 


his producing and delivering up the vouchers aforeſaid”, . 

Ax application having been made on this ſtatute, on 
behalf of two petty conſtables of Shafteſbury, where there 
was no. chief conſtable, for a mandamus' to the treaſurer 
of the county, commanding him to reimburſo the petty 


_ conſtables the ſeveral ſums of money expended by them 


in maintaining and conveying ſeveral rogues, vagabonds, 


and other idle and diſorderly perſons according to the act: 
Lord Mansfield ſaid, © there is waſte enough on theſe oc- 


cafi6ns already: they are obliged to apply to the quarter 
ſefions, and the ſurplus only is to be paid over, which 


| ſhews that the ſeſſions have "A e to make deduc- 


zons“ ( a). 


Tux court will not grant a ibs to compel the 


7 5 performance of any thing in future, which had been volun- 


tarily done before: therefore, where truſtees under a road 


- aft had turned a road through an incloſure, and made the 


fences at their own expence, and repaired them for ſeveral 
years, a mandamus was refuſed to compel them to-con- 


inne ſuch repairs, becauſe there was no ſpecial 2 


in dig act to that effect (3). | 

W:rTH reſpect to offices or places, a mandamus may 
have for its object, to compel the election or appointment 
of a perſon to fill the vacant place or office, to compel the 
admiſſion of the perſon choſen or appointed, or to compel 
the reſtoration of a perſon unjuſtly removed. With re- 


ſpect to franchiſes, to compel the admiſſion of the party 


poſſeſſing an inchoate title to a franchiſe or the reſtoration 
of one unjuſtly disfranchiſed. 


(a) Rex. v. Walter Erle, gent. 2 Bur. 1197. 
Gb) Rex v. commiſſioners of Llandilo fect, 2 Term Rep. 232. 
« A MAN- 


or CORPORATIONS. "ep 


A MANDAMUS. lies commanding the proper perſons to 


elect ſuch oſſicers in corporations as have a relation to the 


government of them, or to the adminiſtration of publie 


juſtice, and this, in many caſes, by the common law pre« 
vious to the ſtatute of 11 G. 1 (a). But as the power of 
the court of King's Bench extends only to enforce-obedi- 
ence to the King's charter, there were many caſes in which, 


before that ſtatute, they could not interpoſe; as here by 
the charter a particular day was fixed for the elebtion of a 


mayor or other chief officer, and no election was had on 
ſuch a day; for, in ſuch a caſe, to have commanded the 


corporation to proceed to an election at another day, would 


not have been to enforce obedience to the King's charter, 
but to authoriſe them to act in oppoſition to it (5): in 
what caſes it lies F 
ſhewn on a former occaſion (c). 


So, it lies commanding thoſe who by any Ratute have os R 


nomination or appointment to a place or office in which 
the public enn is — to fill it up. n va- 
cant. 

By the land tax alt (d) ee 3 
ceipt of the whole aſſeſſments ofthe county, &c. is to allow 
and pay, according to ſuch warrant as ſhall be given in 


that behalf by the commiſſioners, or any two or more of 


them, three half-pence in the pound and no more to the 
commiſtioners clerks, for their pains in fair writing the af- 
ſeſfments, duplicates and copies mentioned in the act, and 
all warrants, orders, and inſtructions relating thereto ;: and 


theſe clerks are to be appointed by a majority of the ain 


(a) Vid, 5 Mod. 275. i Ld, Raym. 48r.. | 
(e) Vid. ante, p. 3643. (4) 25 G. 3, e. 4+ 


(6) Bul. Ni. Pr. 201. * , . a f i 
© | KD 


. 
—— 2 
—  — 


"a AI A | 
commiſſioners preſent at each reſpettive meeting within every 
bundred, lathe, wapentake, rape, ward, or other divifion," 

| Tax commiſſioners of the land tax are, as _— com- 
miſioners for the window and houſe tax. r ben 8 
A DISPUTE having ariſen with reſpect to the validity * 
of an election of a clerk to the commiſſioners acting for 
_ the pariſh of St. Martin in the fields, in Weſtminſter, on 
account of the reſpective claims of two candidates, an 
Action was tried to determine which of the two was duly 

© elected, when; the election of both was ſet aſide. After this 

deciſion the commiſſioners, at a meeting which was con- 

vened for the purpoſe of putting the land tax act into exe- 
cution, proceeded to the election of a clerk in the depart- 

ment for the rates and duties on houſes, windows, and 

lights; when one of the former candidates was elected 

without notice to the friends of the other, that the election 

was to be made on that day, or even that the com- 
miſſioners were to meet for any other n aw that of 
carrying the land tax act into effect. 

On this the diſappointed candidate wide for a manda- 
mus to be directed to the commiſſioners, commanding them 
to proceed to the election of a elerk in the department for 
the rates and duties on windows, houſes, and lights. 

Tux application was reſiſted on the ground, that the 
office was not of ſufficient permanency to induce the court 

to interpoſe; that the appointment was only for each. 
particular meeting of the commiſſioners, who might ap- 

point ſome other perſon at their next meeting; and that 
where the commiſſioners choſe to continue the ſame perſon 

in the appointment, it was only a matter of convenience to 
them; ſo that it was nugatory to comply with the preſent 
motion, becauſe if the mandamus ifſued, and the com- 
 miſtioners 
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mifHonert obeyed it, the clerk appointed under it, might | 
loſe his office after the firſt meeting. | 

Lord MansSFIELD obſerved, this writ of — 
a very beneficial writ; that it was grantahle, where there 
was no other ſpecific legal remedy ; that it was of peculiar 
uſe in thoſe caſes, where, if there were not this remedy, the 
conteſt muſt be productive of endleſs miſchief and incon= 
venience to the litigating parties; that if clerks were ap- 
pointed under this a& each time of meeting; there would 
be no end to the elections; but that they received their al - 
lowance under an annual warrant, ſo that their appointment 
was at leaſt for a year——for thaſs reaſons the writ was 
granted (a). 
80, eee lie to ple Reba 
to fill up a vacancy among the prebendaries or canons re- 
ſidentiary, when by the eprom tanaddaer cy ty 
have the election (6). | | 

Bur, where an office does not concern the public in- 
tereſt, but has been inſtituted merely for the purpoſe of 
ſhew or ceremonious attendance on a particular magiſtrate, |. 
as a mace-bearer, to attend the mayor, it ſeems the court 
will not compel an appointment, by mandamus (c). 

To entitle a party to a mandamus to be admitted or re- 
Aored to a place or office, it has been frequently held, that 
the latter muſt have ſome relation to the public; and on the 
ground of its being merely a place of private ſervice, the 
writ has frequently been refuſed. Thus where an application 
was made for a mandamus to the company of gunmakers- 
in London, A them to * one YO to 


— 


(a) Rex v. ba ee, of the land tu for 8. W 

minſter, 1 Term Rep. 146. (5) Vid. ante, p. 268, 270. 
(c) Rex v. borough of Liverpool, 1 Barnard, K. B. 8. 

g 1 1. un h.1 | his 
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his place of approver: of guns, of which he had been de- 
prived; the court faid, this was a thing in which the 
public were no way concerned, nor was there any public 
law for it; it was therefore out of the reaſon of a manda- 
mus j; but, they added, your way will be to petition the 
Queen, and ſhe, perhaps, will order the attorney general 
to bring a quo warranto againſt them“ (a). . But now the 
value of the matter, or the degree of its importance to the 
public police, is not ſcrupulouſly weiged. If there be a 
© right, and no other ſpecific remedy, a mandamus will not 
be denied (6). 4 
A MANDAMUS was formerly refuſed where an aſſize 
would lie, on the principle of that being another ſpecific 
remedy (c). An aflize lay for tenant for /ife of an office of 
profit; as of the office of ſheriff, where it was granted for 
life; of a ſteward, bailiff, receiver, or beadle of a manor 3 
of a prothonotary, philaſer, or other officer for life in 
Chancery, King's Bench, or Common Pleas ; of offices 
in the Admiralty, or ſpiritual or other court, as well as in 
the courts of common law; as of the regiſter of the Ad- 
miralty, or of a biſhop.—It lay only by tenant in fee, in 
tail or for life, againſt the tenant of a freehold, or againſt the 
tenant and the diſſeiſor: but it did not lie by a perſon who 
had a leſs intereſt than for life, nor of an affice which had 
no profit annexed to it, but was merely an office of 
charge (d). It has been ſaid too, that it was only where 
the officer was appointed by patent or-grant, and not where 
his title was by election, that an affize lay to reſtore him 


* 


(a) Vaughan v. company of 1 ip Leadon- 6 Mod. 82. 
(5) Per Ld; Mansfield. 3 Bur. 126, 7. | 
(c) Vid. 6 Mod. 18. 3 Salk. 232. . 
(d) Vid. Jehu Webb's caſe, 8 Co. 47. - 2 Inſt. 312, F. N. B. 1775 
A. Com. Dig. Aſſize, B. % 3» 44 576, B. R. H. 100, 
"if 
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if unjuſtly diſſeiſed (a), and it- lay only to recover an of- 
fice, and not to be admitted to it: ſo that the ojection of 
een eee woo road 
mandamus to admit.. 

O the diſtinction between a patent eee! 
perhaps it may be poſſible to account for ſome ſeeming 
contradictions in the books. A mandamus has been re- 


fuſed to reſtore a perſon to the office of water - bailiff of the 
river Severn, becauſe, being a patent officer, an affize lay . 


for it; but it has been granted to reſtore to the office of 
ſurveyor of the New River water prabably becauſe the 
appointment was by election (. 007 


8 Ou the ground of being a private offite; as well as that - 


an aſkize lay for it, if it was a freehold, amandamus was re- 
fuſed in the time of Holt, to reſtore a man to the office of 
clerk to the butchers company of London (c); but after- 
wards, on hearing counſel on both ſides, a mandamus was 
granted, and the court ſaid, it was the ſame caſe with that 
of a town clerk (d), for which a mandamus had often been 
granted, .  - 

BECAUSE an aflize did not lie for a place or office which 
was not a freehold, or to which no profit was attached, a 
mandamus, even when the objection of an aſſize had its 
effect, was frequently granted to reſtore a man to the place 
of alderman of a town, to the place of common council- 
man of the city of London, and to the freedom of a town 
of which he had been unjuſtly deprived (e). The firſt is 
a freehold indeed, but no profit is attached to it; the ſecond: 
is neither a freehold, nor is any profit attached to it; and 
the third is a mere privilege. . | 


(a) Comb, 244. 1 Term Rep. 4 (b) Comb. Row . 


(c) 6 Mod. 18. 3 Salk. 232. (4 2 Id. Raym. 959, 1004. 
(e) Palm, 451, 454+ Style 32, 33, 35, 42+ 43+ Vid. chap. 3, f. g, 
pr. totum. 
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therefore the queſtion whether an aſſize will lie never 
makes any part of the conſideration, whether a mandamus 


ought to be granted or not. 
Tus nature of the intereſt, which the e 


place or office has in it, ſeems now the principal queſtion 


to be conſidered on an application for a mandamus, either 
for admiſfion or reſtoratien. 
IT has been refuſed, age es ni lng hoſpital, 
on the groundgprobably, of his having no permanent in- 
tereſt in the plaggd a): but it has, been granted to reſtore a 
town clerk, the common clerk of a vill, a pariſh clerk, 
a ſexton, a ſcavenger (5), To reſtore a ſchoolmaſter of 
a grammar ſchool of royal foundation (c). 
Ir has been granted to reſtore to the office ofregiſter of | 
a biſhop's court (4), and of an archdeacon (e); and though 
Holt ſaid this had been againſt his will, becauſe an affize 
lay for ſuch offices (/), yet it is now eſtabliſhed, that a 
mandamus will lie either to admit or to lere to ſuch 
offices (g). — 

Ir has been faid, data mandamus lies to * a man 
to the office of ſteward of a court leet, but not to that of 
a court baron (5). And Twiſden gave as a reaſon for this 
diſtinction, that in the court leet the ſteward is judge, but 
that in a court baron the ſuitors are judges; but Hale ſaid 
he was of another opinion, for that the ſteward is judge of 
that part of the court which concerns the copyhold, and 
regiſter of the other (i); and in wn pon a diſtinction 

*>:,71 

(a) Vid. Comb. 41. 000 I ventr. 143, 1 * e 419. 
Styl. 458. 1 Str. 59,115. 3 Bur. 1267, 2 Term Rep. 181. 

Sw. s. (a) Comb. 64. (0) Carth. 190. 

s Mod: 18. 3 Salk, 232. ) Str. 897. 
(5) Raym. 12, Sid. 40, Comb. 127, - (i) x Ventr. 353 
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is made between the caſe of a ſteward of a court baron 
who has a patent for life, and one who has not, a manda- 
mus lying in the one caſe and not in the other (a). , 

Ir has been often doubted, whether a mandamus lies to 
reſtore an attorney of an inferior court ; but at laſt deter- 
mined that it does, becauſe he cannot have an aſſize, and 
though he might have damages for the unjuſt removal, yet 
that cannot be a ſufficient recompence for depriving him 
of his livelihood (5). Yet it has been refuſed to reſtore a 
proctor of the ſpiritual court, on the ground that the office 
is private, and that the ſpiritual courts have a power over 
their own officers (c). The propriety of this diſtinction 
between the caſes of the attorney and the proctor, may, 
however, well be doubted; as the attorney is no more a 
public officer than the proctor, and he is equally under the 
correction of his own court, 

A MANDAMUS has been awarded to the dean and chap- 
ter of Weſtminſter, commanding them to admit a man to 
the office of high bailiff (d). So, it lies to the juſtices of 
the peace to reſtore a man to Go office of clerk of the 
peace (e). 

A MANDAMUS was 33 to the court of aldermen in 
London, commanding them to reſtore two perſons to the 
office of yeomen of the wood wharf, on an affidavit, that 
it was an ancient office and a freehold (7). | 

On an application for a mandamus to be directed to the 
mayor and aldermen of the city of London, commanding 
them to reſtore one Smith to the office of clerk or ſurveyor 


(a) 1 Sid: 40, 169. 2 Lev. 18. Fitrg. 194+ 
(6) Vid. 1 Sid, 94, 152. 1 Lev. 75. 1 Keb. 349, 549, Raym. 56, 57. 
(c) Skin, 290, Sh. 217, 220, 251, 261, 3 Lev. 309. 3 Mod. 332. 
1Ventr. 338, | | 
(4) Comb. 244. (e) Comb. 317. 2 Ld, Raym. 1268. 
(f) 2 Str. $32, | a 
Voi. II. * of 
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of the city works, it was tated, that this was an anelent 


and public office, with fees and profits belonging to it, that 


Smith had purchaſed it for 6001: and had been appointed 


quamdiue bene geſſerit, that he was ſworn into the office 


by a particular oath appointed for that purpoſe, and had 
alſo taken the oaths to government. The application was 


oppoſed, on the ground, that the office was of a private na- 
ture, from which the party might be removed for miſbe- 


haviour; that an application had been made for a manda- 


mus, in the year 1658, to reſtore to this very office; and 
the court had refuſed the writ, becauſe this did not appear 


to be a public office (a); that this was not like the caſe of 


the yeoman of the wood wharf, as that was an appoint- 


ment under ſeveral acts of parliament ; and that in the pre- 


ſent caſe a mandamus ought not to be granted, becauſe the 
party might have an aſſize or an action on the caſe, 
Taz court were of opinion, that though from ſome of 


| the circumſtances this appeared to be like a private office, 


yet as the affidavits which ſtated it to be a public one, 
were not denied, a mandamus ought to be granted, that 
they might be the better able to judge on the return. 
They obſerved, likewiſe, that ſince Holt's time, this writ 
had been granted for offices of much leſs conſequence than 
the preſent (5). 

On an application for a mandamus to be directed to the 
mayor, aldermen, and common council of London, com- 
manding them to reſtore one Roberts to the office of clerk 
or comptroller of the Bridge Houſe eſtates ; it appeared, 
from affidavits, that this was an ancient office held gzamdiu 

ſe bene yofferit, in the diſpoſal of the common council; that 
the duty of it was to ſuperintend and take care of certain 

(a) & Sid. 118. | 


- (8) 2 Barnard, K. B. 398, 2 Term Rep. 182 n. 
eſtates 
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eſtates, which were appropriated by the corporation to the 
ſapport and repair of Loadon-bridge, and of which fore 
had been granted to them exprefsly for that purpoſe; and 
that Roberts had been admitted and ſworn into this ofhhee, 
in 1749, on paying 40ool. to his predeceſſor, and Goal. far 
an alienation fine. 

Tre ur refunded wink della? 
ſuch a nature, that a mandamus would Be for it, under an. 
idea, that it had been refuſed in the ſcavenger's caſe; but 
on further conſideration, and being apprized, that it bad 
ar eee eee e 
would lie in the preſent (a). ö 

A MANDAMUS os et B60 ned: in the 
name of the deputy himſelf, becauſe he is generally re- 
movable at will (5), that is, removable at the will of his 
principal; yet it hes at the ſuit of the principal, to thoſe 
who have removed the deputy, for otherwiſe he maght, by 
the act of third parties, be deprived of his right to mate a 
deputy; and when, ta fuch a writ, it was returned, that 
at the time of the writ delivered, the perſon of who re- 
moval the complaint was made, was not a deputy ap- 
pointed; this was held inſufficient, and a peremptory writ 
was awarded, on the ground, that his not being a deputy 
appointed, might be owing to the expulſion of him from 
his place by thoſe, to whom the writ was directed (c). 
And the authority of this caſe was afterwards fully recog- 
nized in that of the King againſt Dr. Ward, of which the 
circumſtances were theſe. 

A MANDAMUS was directed to the defendant, com- 
manding him to admit Henry Dryden to be deputy re- 
giſter of the court of the archbiſhop of York. It ſuggeſted, | 


(a) Rex v. mayor, &e. of London, + Term Rep. 177. 4 
(5) 2 Keb. 742, 3. 1 Sh. 233. (c) 1 Lev. 307. 1 Ventr. 110. 
Y 2 that 
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that Dr. Thomas Sharpe had been admitted to the W to 
execute it by himſelf or his deputy; that he had appointed 
Dryden, who was averred to be a fit perſon, to be his de- 
puty; and that the — as nee had refuſed 
to admit him. 

To this the defendant tdi a return, which was heldi in- 
ſufficient ; and then, among other exceptions, taken to the 
writ, it was contended, that it would not lie for a deputy 5 
'to which it was anſwered, that this was not a mandamus 
for the deputy himſelf, but for the principal to be admitted 
to have a deputy; that the. refuſal was ſuggeſted to be to 
the damage of Dr. Sharpe, who appeared to have a freehold 
in the office, though his deputy was but at will; and the 
caſe immediately preceding was relied on as an authority 
in point. The court held, that the writ lay in this caſe, 
and therefore awarded a peremptory one (a). 

IT has been doubted, whether if an officer be only fa 
pended from his office, he can have a mandamus to be re- 
ſtored, In the caſe of the King againſt the approved men 
of Guildford, the court refuſed to grant a mandamus to re- 
ſtore Mills, one of the approved men who had been ſuſ- 
pended, ſaying, that if injured he might have an action on 
the caſe, but that as he had not been totally removed, a 
mandamus would not lie, becauſe the freehold till re- 
mained in him. Twiſden was, however, of a different 
opinion, and in the following year a mandamus was 
granted on the application of the ſame perſon to reſtore 
him to the ſame office; but it does not appear, from the 
reports, whether he had not been abſolutely removed in the 
intermediate time ( b). 

(a) Rex v. Ward, 2 Str. 893. 1 Barnard, K. B. 252, 294, 380, 411, 

(5) 1 Keb. 868, 880. 2 Keb. 1, 1 Lev, 162, Raym. 152. 2 Term 


Rep. 179. . 
| A MAx- 
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AMAxpAuus gives no right; not even a right of poſſeſ- 
fon, but puts a man in poſſeſſion to enable him to ert his 
right, which; in ſome caſes he could not do without it; and 
his poſſeſſion may afterwards be diſputed by every man 
who has a right. (a). But a diſtinction has been made be- 
tween a legal and an actual poſſeſſion, and it has been faid, 
that where the party applying has the former, the writ can 
give him no more, and he muſt obtain the latter as he 
RokkRT DowGATE had been legally inſtituted and in- 
ducled to a prebend or canonry in the cathedral church of 
Dublin; but, becauſe he refuſed to take an oath, which he 
was required to do in conſequence of a bye law, the dean 
and chapter reſuſed to admit him to his ſtall in the choir and 
voice in the chapter; on which he obtained a mandamus 
from the court of King's Bench in Ireland, commanding 
them to admit him; they made a return which was adjudged 
inſufficient, on which a peremptory mandamus was award- 
ed: the dean and chapter brought a writ of error in the 
King's Bench in England; on which one -- queſtion was, 
whether in this caſe a mandamus lay: on this point the chief 
juſtice (b) expreſſed himſelf to this purpoſe “ a-manda- 
mus to admit a perſon to an office is only to give him a 
legal poſſeſſion; and if he has that already, the court will 
go no further, but leave him to obtain actual poſſeſſion as 
he can: this is the reaſon why the court grants a manda- 
mus to be ſworn into an office, for the party till he-is 
{worn in has no /egal.poſſeflion, and conſequently is with- 
out remedy: and the reaſon why, in the caſe of a manda- 
mus to admit, they do not meddle with the actual poſſeſſion, 
is, that when Gay have given him a legal one, he is T” 


(a) 3 Mod, 334. am 8 Dr. Harris, Bar. us.. | 
(5) Pratt, 
1 3 la 


- breaking the:peace, which it is their duty toſpreſerve. 


426 xn Ar 
Jaw as muck inticled to every right belonging de the office, 


s if he had the aus! poſſeſſion, and may maintain that 


right without the aſſiſtance of the court, even againſt one 
who is in poſſeſſion of the office, If when there is al- 
xeatly a lagal poſſeſſion, te court were to interpoſe fur- 


ther, che icanſequences might be miſchievous, there may 


be two perſons who both claim a title to the ſame office, + 
and each have an equal right to the aſſiſtance of the count ; 
a mandamus is granted to each of them to be admitted ; 
the writs are+exocuted-on bohalf of bath ; what ere they to 
do when they come together ? they muſt have recourſe to 
open violende, and thus the court become the means of 


In the preſent cuſe the party has been inducted, which 


gives him a legal poſſeſſion, and that is ſufficient: this gs 


nat like the caſe of Dr. Sherlock, for that was founded on - 
an at of:pazliament, which- ſaid, © he ſhould have a ſtall 
and voice, and till that was aſſigned he was not in 49 


piſſeſſion of the prebend.” 


Ex xz, Juſtice, ſaid, he thought the mandamus proper; 
< it was to admit a man to the exerciſe of his office; and 
if a common-cauncilman, after being Sworn in, ſhould be 
refuſed admi ſſinn into the council room, he might have a 
writ ſor that purpoſe; he took Dr. Sherlack's caſe to be 
the ſame with this, for he was prebendary by virtue of the 
act of ;parliament, without any further ceremony, and 
had the ſame right to his feat and voice as this man ad; 
and if a mandamus would not lie, he did not fee what 
ather . xemetly he had to get into his ſtall, unleſs it were 
by force.” 

On a ſecond argument, it was again inſiſted, that the 
party was in legal poſſeſſion of the office, and that there- 
fore the had all chat the yrit could give him: to which it 

| was 
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was anſwered, that it appeared Dowgate had a right to a 
ſtall, and in conſequence of that, he muſt have a remedy 


to obtain it: it was not pretended that a quare impedit 
would lie, nor eould he bring an aſſize, as he had the office 


already, and that for which he was contending was only _ 


a privilege annexed to it; he could not have an ejectment, 


as it was not a thing of which the ſheriff could give poſ- 


ſeſſion, nor would an action on the caſe anſwer his pur» 
poſe, becauſe in that he could not recever his ſtall, but 
only damages for being kept out of poſſeſſion : it ſeemed 
ſtrange, that he ſhould be conſidered as being already in 
pollegion of every thing the writ could give him, when it 
appeared, by the -writ and retura, that though he was 


archdeacon, yet EE ae eee parti» - 


cular franchiſe (a). 
ThE caſe. was afterwards determined e 
and therefore no direct concluſion can be drawn, as tg this 


queſtion ; but the reaſon of the thing ſeems to be in favour. 


of the mandamus ; and in fact the cafe itſelf is ſeveral times 
cited in ſuch à manner as to ſhew, that thoſe who cite it, 
coakider it in that light (4). 

WazRE a perſop, by virtue of a nomination, the right 
to which is diſputed, has been once in poſſeiſion of an 
office, and afterwards diſpoſſeſied by violence, the court 
will grant a mandamus to reſtore him. 

Tus chapel of Calton, in the pariſh of Matfield, in 
Staffgrdfhire, is a donative cadowed with lands; the in- 
habitants of four different pariſhes contribute to the re- 
pair of it; and the curate has a ſtipend: on a nomination 
by the vicar, who {yore he be/ieyes he had the right of no- 
mination, Mr. Lardforiad het eleven weil in pallaliin, 


(a) Rex v. dean d chapter of Dyblin, 3 Str. $36. 
(5) Vid. 2 Str, 895. Andr. 20. 
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when one Samuel Blooer, a pariſhioner of Matfield, and 
an inhabifant of the chapelry, turned him out of the cha- 
pel and locked it up.—An application for a mandamus to 
reſtore Mr. Langley was oppoſed bn affidavits, in which 
the deponents ſwore they believed that the right of nomi- 
nation was in the inhabitants. yp 24 

Tux court propoſed to the parties to try the merits in 
2 feigned iflue ; but this was declined on the part of Blooer, 
who inſiſted on taking the opinion of the court, © he- 
ther the rule ought not to be diſcharged.” 
LORD MANSFIELD then ſaid, © this is a mere temporal 
queſtion. - Three objections have been offered againſt 
making the rule abſolute. Firſt, That there is no ſuf- 
ficient ground for aſking a mandamus ; to which the anſwer 
is, that this chaplain has ſhewn an appointment and a 
licence, and that he was in quiet poſſeſſion for eleven 
weeks. Secondly, That he has net the right ; for that the 
nomination was not in the vicar, but in the inhabitants; 
to which the anſwer is, that we cannot try the merits 
upon affidavits ; he claims a right though it be litigated, 
and that is ſufficient for the preſent purpoſe. Thirdly; 


That even ſuppoſing him to have a title, and to have been 


in. poſſeſſion, and turned out of it; yet he ought not to 
be aſſiſted by way of mandamus, but be left to his ordinary 
legal remedy by ejectment, or an action of treſpaſs. To 
this the anſwer is, that a mandamus to reſtore is the true ſpe- 
cific remedy, where a perſon is wrongfully diſpoſſeſſed of 
any office or function which draws after it temporal rights, 
in all caſes in which the eſtabliſhed courſe of law has not 
provided a ſpecific remedy by another form of proceeding ; 
which is the caſe with rectories and vicarages.—Here are 
lands annexed to this chapel, which belong to, the chaplain 
in reſpect of his function. If the biſhop had refuſed with- 

3 | out 
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out cauſe, to licenſe him, he might have had a mandamus 
to compel him (a). He is now turned out of the chapel 
and every thing belonging to it by force. Such chapels 
were not objects of attention in the days hen the regiſter 
was formed, and, therefore, there i is no particular remedy 
provided for this caſe. | 

It is ſaid, he may bring an ejectment or an altion of 
treſpaſs. . I am not ſure that he can, it does not appear 


that the legal property is in him; on the contrary it is 


certain that it is not. It might originally be in feoffees: 
thoſe feoffees may not have been regularly continued : it 
may be impoſſible to find the heir of the ſurvivor: if they 


have been continued, the preſent feoffees may refuſe to let 


Mr. Langley make uſe of their names: nor would either 
of theſe actions, if he could bring them, be a ſpecific 
remedy : in the one he might recover damages; in the 
other he might recover the land ; but by neither would he 
be reſtored to his pulpit, and quieted in the exerciſe of his 
ſunction. We may very well take notice too, that the 
inhabitants refuſe to try the merits in an iſſue, We ſhall 
ſee what return they will make to a mandamus. This is 
the courſe which ought to be adopted in the preſent 
caſe” (5). | 

WHERE there is a diſputed election, the court will 
grant a mandamus to admit the perfon who ſeems to have 
the beſt right, even though the oppoſite party be 
actually in poſſeſſion ; provided there be no other ſpecific 
remedy. 

One Charles Vinfon made a deed of . to John 
Enty, a diſſenting miniſter at Plymouth, and other truſtees, 


(a) This muſt be on the ſuppoſition that a licence was neceſary 3 but 
this chapel being ſtated to be a donative, no licence was neceſſary. 

(5) Rex v. Blooer, 2 Bur, 1043, cited 1 Bl. Rep. 300. 
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ſettling a meeting houſe then newly built, a garden, &c, 
on the ſaid truſtees, in truſt, among other things, “ to ſuf- 
fer the meeting houſe to be for the public worſhip of Gods 
by ſueh congregation of proteſtant diflenters, commonly 
ealled preſbyterians, as ſhould fit under and attend the 
miniſtry, of the faid Mr. John Enty, or ſueh other preſby- 
terian miniſter or miniſters as ſhould in his and their room 
ſuoceſũ vely, in all times then coming, be by the members 
in fellowhip of the ſaid or ſuch like congregation or con- 
' gregations, negularly and fairly aheſen and appointed to be 
the miniſter, preacher, or paſtor, to preach in the ſuid 
mecting,” q . Phy ; wth 

Tut place of miniſter of this meeting being vacant, 
Mr. Mends and Mr. Hamner were candidates ; the former 
was ſupported by the majority of the congregation, and 
the latter by the truſtees, who put their candidate into 
poſſeſſion: on the behalf of Mr. Mends, therefore, an 
application was made for a rule calling on the truſtees to 
ſhew cauſe, © why a mandamus fhould net iſſue directed 
to them, commanding them to admit Mr. Meads to the 
uſe of the pulpit as paſtor, miniſter, or preacher of the 
faid congregation, he having been duly elected thereto.” 

In ſupport of the application the caſe of Bloeer was 
mentioned; and Lord Manakeld took that opportunity of 
- declaring, that the caurt had thought of that caſe ſince the 
determination of it, and were thoroughly ſatisſied with the 
prineiples on which the mandamus had been granted. 
The preſent was not indeed exactly ſimilar to that caſe ; 
but it Was reaſonable to grant a rule to ſhew cauſe. 

On ſhewing cauſe, it appeared there was no colour for 
the election of Hanmer, and that that of Mends was liable 
to objections: but the truſtees wiſhed to maintain Hanmer 
with a high hand; and as they thought their ſtrength lay 

3 1 


OF CORPORATIONS. * 331 
in throwing obſtacles in the way of any redreſs, more 
eſpecially a ſpeedy one, their counſel with great earneſt- 
for a mandamus, and contended that it could not be 
admit, where another was in poſſeſſiom: in ſupport of 
which they adverted to the diſtinction made in the caſe of 
the dean and chapter. of Dublin, between a mandamus to 
admit and a mandamus to reftore, © that the former was 
only to give a legal not an afne! polleffion : though in a 
mandamus to reftare, the court would go further.”-—Here 
there was another perſon in poſſeſſion, which Mr. Mends 
had never been.—Lord Mansfield, after explaining the 
principles on which the writ was uſually granted, obſerved 
that the deed was the foundation and endowment of the 
paſtarſhip ; the form of the inſtrument was neceſſarily by 
way of truſt ; for the meeting houſe and the land on which 
it ood, could not be limited to Enty and his ſucceſſors. 
Many lectureſhips and other offices wereendowed by truſt 
deeds. The right to the function was the fubſtance, and 
drew after it every thing elſe as appurtenant to it. The 
power of the truſtees was merely in the nature of an au- 
thority to admit. The uſe of the meeting houſe and pulpit 
in this caſe followed, by neceflary conſequence, the right 
to the function of miniſter, preacher, or paſtor, as mueh 
as the inſignia the office of a mayor, er the cuſtody of the 
books that of a 4own-clerk. 

Tax court propoſed an Hue to try, whether Mr. 
Hanmer was or was not duly elected, mene 
beſt way of determining the diſpute. 

Tus truſtees knew that the election Sun e 
not be ſupported on a trial; that of Mr. Mends ſeemed 
liable to objection as irregular ; but, if the matter were 


proper far a mandamus, they were aware, that in caſe - 
neither 
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neither were elected, the court would iſſue a mandamus 
«to proceed to an election;“ in which caſe; as the ma- 
jority of the congregation were inclined to Mends, they 
had no hope to ſupport Hanmer : they. therefore obſtinately 
perliſted i in oppoſing a mandamus, and refuſing a trial. 
Lok MANSFIELD then ſaid Every reaſon concurs 
here for' granting a mandamus : we have conſidered the 
matter fully, and we are all clearly for granting it. Here 
is a function with emoluments, and no ſpecific legal 
remedy. -Fhe right depends on election, which intereſts all 
the voters, and the queſtion is of a nature to inflame men's 
paſſions. - The refuſal to try the election in a feigned iſſue 
or proceed to a new election, proves a determined purpoſe 
of violence: ſhould we refuſe this remedy, the congrega- 
tion may be tempted to reſiſt violence by force: a diſpute 
e who”? ſhall preach chriſtian charity, may raiſe implacable 
feuds and animoſities, in breach of the public peace, to 
the reproach of government, and the ſcandal of religion. 
To deny this writ, would be putting proteſtant diſſenters, 
and their religious worſhip, out of the protection of the 
law. This caſe is intitled to that protection, and cannot 
have it in any other mode than by means of this writ.” 
Tat writ was accordingly iſſued, and the defendant 
made a return to it; but afterwards the parties concerned 
went to a new election, and the return being abandoned by 
conſent, a peremptory mandamus was awarded (a). 
Waters, in the caſe of a diſputed election, of which 
the merits are doubtful, one candidate has got poſſeſſion 
of the office, and the other has another method of im- 
peaching his title, the court will not grant a mandamus to 
admit the latter, till be has had recourſe to tat method 


(a) Rex v. Barker, 3 Bur. 1265, 1379, 1380, 1 Bl. Rep. 
300, 352. 1 
with 
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with ſucceſs—as in the caſe of corporation offices, where 
the title of the candidate in poſſeſſion may be tried by quo 
warranto (a). r 

Bur where the election of the perſon in poſſeſſion has 
been merely colourable, and it would be waſte of time and 
expence to/ try his title formally, the court will immedi- 
ately grant the mandamus in fayour of the other party (5). 

AN application was made for a mandamus to be directed 
to certain perſons who were truſtees of a diſſenting meet- 
ing houſe at Bradford, Wilts, to reſtore John Lloyd to 


the office of miniſter of the congregation, and to the uſe 


of the pulpit. The application was founded on the affi- 
davits of Lloyd himſelf, and of Jotham one of the truſtees, 
which ſtated that Lloyd, in July, 1787, received an invi- 
tation from twenty-ſeven perſons of this meeting on be- 
half of the whole congregation, to accept the office of 
miniſter, in conſequence of which he procured his diſ- 
miſſion from another meeting of the ſame ſect in Devon- 
ſhire, and in December following publicly addreſſed the 
congregation at Bradford, ſignifying his acceptance of the 
office; that he had continued to officiate there as miniſter 
from that time till November, 1789, when he received a 
paper from ſome part of the congregation, purporting to be 
a diſmiſſal of him; that ſince that time the doors had been 
ſhut againſt him; and that he had been prevented from 
performing the functions of his miniſtry, although he had 


offered to anſwer any charges that could be brought againſt 


him. They further ſtated, that there was an endowment 


for the miniſter for the time being, and that the defendants 


were truſtees for receiving the rents and profits. Lloyd 
further depoſed, that when he took upon him the office of 


(a) Rex v. mayor of Colcheſter, 2 Term Rep. 2593 the caſe of 
Grimwood and Smithies. (5) Vid. ante, p. 41, | 


- 2 — * 


334 D N 
miniſter, he conceived that the congregation could not 
remove him without his conſent, unleſs he ſhould mifbe- 
have himſelf, and that the appointment was for life; and 
that fuch was the wderfiniling of ee, diſſentinz mini- 
ſters of the fame communion. 210 3 

Tuts application was oppoſed, on aMdevits which 
ſtated, that Lloyd had conducted himfelf with great im- 
propriety and profaneneſs, and had made his pulpit the 
vehicle of perſonal ſlander on many of the congregation ; 
in conſequence of which a ſpecial meeting was held, when 
fifty-five of the congregation, which in the whole con- 
fiſted of leſs than one hundred members, agreed on his 

diſmiſſal, which was fignified to him accordingly ; they 
ſtated, that forty-three years before the preſent occaſion, 
à miniſter had been diſmiſſed from this meeting houſe for 
immoral conduct; that Lloyd had not obtained a proper 
licence as required by the a& of parliament; and that 
amongſt that ſect, it was held to be abſolutely neceſſary, 
after a minifter had been choſen, that he ſhould be ordained 
by the miniſters of the baptiſt church, who meet once a. 
year for that and other purpoſes; but that Lloyd, after his 
election, had never complied with this form. 

Lorpd RENO faid, it was neceflary that a party ap- 
plying for a mandamus to be reſtored to any office, ſhould 
make out a primd facie title to it, and ſhew at leaſt that he 
had complied with all the forms neceffary to conſtitute his 
right; but here it did not appear that the party applying 

had gone through all thoſe ceremonies which the particular 
ſect of which he was a member had made neceſſary.” 

Mu. Juſtice Buller, alluding to the caſe of the King 
and Barker (a), which had been cited as an authority in 
favour of the application, obſerved, that that was Po cafe 


(a) Ante, p. * 


of 


\ ; 
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of a mandamus to admit; and faid that there was a great 
difference between that and a mandamus to reftore ; that 
the former was granted merely to enable the party to try 
his right, without which he would be left without legal 
remedy ; but that the court had always looked much more 
frrifth to the right of the party applying for a mandamus 
to be reſlored: that in theſe caſes, he muſt ſhew a prima 
facie title ; for that if he had been before regularly admitted, 
he might try his right by bringing an action for money had 
and received for the profits (a). 

Hen is evidently a diſtinction expreſſed between the 
caſe of a mandamus to be admitted, and a mandamus to 
be reſtored: ** that in the former, the party applying for 
the writ is not obliged to ſhew a primd facie title; but that 


in the latter he muſt :”” but this I apprehend muſt be taken 


with a conſiderable degree of qualification. The diſtinc- 
tion id founded on the ſuppoſition, that, in the firſt caſe, 
the patty applying for the writ has no other method of 
trying his righty but that in the latter he has. It cannot, 
therefore, apply to thoſe caſes, where the party applying 
to be reſtored has no other method of bringing his right to 
a trial; this is the caſe with a freeman of a corporation 
who has been disfranchiſed, an alderman or a common 
councilman who has been removed from his office. In 
theſe there are no profits to be recovered, and, therefore, 


the party cannot try his title in an action for money had 


and received, nor has he any other remedy ; i, then, a 
man may have a mandamus to be admitted to the freedom 
of a corporation, or to the office of a common council- 
man or aldefman, without ſhewing a primd facie title, he 
may alſo, notwithſtanding this diſtinction, without ſhew- 
ing a prima facie title, have a mandamus to be re eftared : 


(a) Rex v. Jotham et ab, 3 Term Rep. 375. 
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but it is 1 that i in all caſes, both of a mandae | 
mus to admit and of a mandamus to re/tore, the party ap- 
plying for the writ muſt ſhew a prima facie title (a); his 
right may indeed be conte/ted, but it muſt at leaſt appear 
not improbable that he will ſucceed in e/fabliſhing it. Had 
Lloyd applied for a mandamus to be admitted, and laid no 
better caſe before the court than he did here on his applica- 
tion for a mandamus to be reſtored, it is probable the writ 
would have been refuſed, —Indeed if any diſtinction is to 
be admitted between the two caſes, it would ſeem to be 
rather the other way. In the caſe of Blooer before men- 
tioned (5), it was given as one principal reaſon for granting 
the mandamus to reſtore, that the party had been in poſ- 
ſeſſion for eleven weeks, and there can be no doubt that he 
might have tried his right in an action for money had and 
received, for the profits, —In the caſe of corporation officers 
we have ſeen (c), that it is no anſwer to a mandamus to 
reſtore, that the party applying for the writ wanted the 
proper qualifications for being elected; but this would 
- unqueſtionably be an anſwer to a mandamus to admit. 
WHERE an act of parliament enjoins a perſon holding 
a particular place or office, within a limited time to do 
ſome particular thing, and, in default of his doing it, de- . 
clares his place-or office void; if, in ſuch a caſe, there be 
no other mode of proceeding againſt him for diſobedience, 
a mandamus will lie commanding the proper perſon to re- 
move him. Thus, in the caſe of the fellows of Saint 
John's College, in Cambridge, before mentioned (d), who 
who had omitted to take the oaths preſcribed by the ſtatute 


(a) Vid. Rex v. College of Phyſicians, 5 Bur. 2740. \Rex v. 
mayor, &c. of London, 1 Term Rep. 423. 
(5) Ante, p. 327 et ſeq. © (e) 4 p. 62, et id, Say. 40. 
(4) Ante, p. 276. 


+ 


of 


1 


or con, ns. WW 
of Wilizin and Mary within the time Knilted, the Court 


ſaid, that they had no doubt but à thindamus lay in forme 
ſhaps, and was the proper remedy for the cafe; though ' 


they refufed to iſfue a peremptory writ, becauſe the fellows, 
whoſe removal was the object of the application, td not 
deen made parties to the firſk writ (a). Ma 


Winx it is confeſſed that a man has been rightly 68. 


moved front an office, the court will not grant him a man- 
damas to be feſtored, though he had ris notice to appear 
and defend himſelf, becauſe the inftant he was N 
they might remove him again (5). | 

Tet . 6+ witar-id 16 67 
rected, in genetal terms, to do that which appears to be 
his duty 3 it muſt not eommand lim to exevute it in a gur- 
ticultr mutter. Thus, where à mandumus was granteck 


to chooſe a capital burgeſs, and an application was made 


to the court that 4 day might be fixed for the election, ox 

that ſix days notice might be given of the day: they ſaid! 

they would give no directions, as they 00 EP 
conſtitutiom of the borough (e). 

So, when an application int made for s tmacduthes to 


churchwardens and overſeers, directing them to inſert pur- 


ticufay perſons in the poot's rate, on affidavits of their 


ſufflciency, and of their having been leſt out to prevent 


their having votes for parliament men; the court refyſed 


(a) Vid. 3 Salk, 230. Skin. 393, 397, 546, 549- In this caſe a 
quo warranto would not have lain, becauſe the college is an eleemoſy- 
naty foundation; but it would lie in the caſe of corporation officers 
who ſhould neglect, &c. and therefore a mandamus would not be the 


proper remedy. ' 


(5) Rex v. mayor, &c. of Axbridge, Comp: 523: Rex v. * 


of London, 4 Term Rep. 177. 
(e) Caſe of the borough of Eveſham, 2 Str. 949. 
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it, ſaying they never went further than to compel the 
making of a rate, without meddling with the queſtion, 
who yas to be inſerted or omitted; of which the pariſh 
officers were the proper judges, ſubject to an appeal to the 

ſeflions (a). ' 
On the ſame principle, they will not grant — 


commanding the perſon to whom it is directed to grant 
adminiſtration durante minori etate to any particular per- 


ſon (5): nor, where there are ſeveral next of kin, or 


where there are a widow and next of kin, to grant admi- 
niſtration to one rather than to the other: becauſe, in theſe 
caſes, the officer to whom the writ is directed has an 
option (c). 

So, a mandamus directed to the lord tales | in pur⸗ 
ſuance of the ſtatute of 11 G. 1, c. 4, f. 3, commanding 
him to hold a court leet and ſummon a jury to elet a 
mayor, muſt not command him to ſummon particular 
jurors, but muſt leave him at liberty to ſummon what 
jurors he pleaſes (d). 

In the city of London, before the ſtatute of 11 G. 15 
c. 18, which regulated the elections there, it was the cuſ- 
tom on a vacancy in the office of alderman, for the lord 
mayor to hold a wardmote for the election of a new alder- 
man, at which all the freemen ( e) of the ward were intitled 
to. vote for two aldermen and two common councilmen, 
whom the lord mayor returned to the court of aldermen, 


(a) Rex v. A of Weobly, 2 Str, 1259. Ante, p. 295. 
(5) Smitlos caſe, 22 Str. 892. Ante, p. 302. 
(c) Ante, p. 302. | 
(4d) Rex v. Bankes, 3 Bur. 1452. I Bl. Rep. 452. Ante, p. 42. 
(e) Qu. Whether they muſt not have r or had 
ſome other qua; ification? 


1 
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and chat court nominated one out of the four to be uder- 
man of that ward (a). 

Ox an election for Broad - ſtreet ward 6% Sir Gilbert 
Heathcot, who was then lord mayor, returned to the court 


of aldermen Sir J. Houblon, Lethillier, Conyers, and Sir. 


G: Newland : an application was then made to the court 


of King's Bench for a mandamus addreſſed to the lord 
mayor, commanding him to return Sir William Withers 


and Lewin, aldermen, and Sir George Newland and Sir 
Robert Bunkley, commoners. | 
In anſwer to the application it was obſerved, that there 


ought not to be a mandamus to return particular perſons - 


by name; any more than there ought to be to make a par- 


ticular rate; that the court might as well direct © whom”” + 


the wardmote ſhould elect, as © whom” the lord mayor 
ſhould return; that no ſuch writ had ever been granted; 


though it had indeed been granted, that the lord mayor 


ſhould make a return, or ſhew cauſe to. the contrary, but 


not to return particular perſons : beſides, as there was a 


return already made of four particular. perſons, if that 


were a falſe return, an action would lie for it; that if he 


ſhould make a contrary return, that would of his own 


ſhewing falſify his former return, and render him liable to 


an action both ways; that if he obeyed the writ, an 
ation would lie for a falſe return, though he made it in 
obedience to the writ, and the command of this court was 
no defence to him, becauſe the writ was not grounded on 
the merits of the caſe, but merely on the ſuggeſtion of 
the party: he was liable to two actions if he obeyed the 


(a) This ſeems to have been introduced by an act of common 


council in 3 H. 4. By the ancient conſtitution one only was to be re- 


turned to the court of aldermen. | bh 
3 writ, 
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writ, one on the return to the mandamus, and the ather-on 
that to the court of aldermen, and the one could not be 
pleaded. in bar. to the other: he was not concerned in in- 
tereſt, but was only a miniſterial officer to collect the votes 
and declare which four had the majority; he was bound 
by his oath not to return above four perſons ; but now he 
was to be compelled,, contrary to his oath and the · duty of 
his office, to return eight: the court of aldermen was a 
court of record, which Had authority to examine the re- 
turn made to them, and reject it if it was irregular z they 
were not confined to the return, but were to chooſe one 
out of the perſons choſen, and not out of thoſe- returned 
and not choſen (a). The lord mayor made the return as 
preſiding officer, and the court of aldermen might inquire 
about the perſons elected and returned before they choſe 
one; there were many inſtances of the court of aldermen 
having rejected returns; they had rejected the ſame perſon 
three times ſuccefliyely; and where the return had been 
of five inſtead of four, or of three inſtead. of four, they 
had ſet aſide the whole return; and ardered a new election: 
if eight were returned, it was aſked, which. of them muſt 
the court of aldermen chooſe? They could not chooſe out 
of both the returns; they muſt chooſe. out of one; and if 
the two were contradictory, which were they to prefer? 
If they were not to be. conſidered: as contradictory, they 
muſt. be taken as. one only, and then that conſiſting of 
more than the proper number, made. this: caſe. exactly 
ſimilar ta that, in which: the court of aldexmen had given 
redreſs, On theſe: EY the writ was refuſed (5). 


(a) Qu. Phe accuracy of this reaſoning. 
(% Reg. v. Sir Gilbert Heathcot, lord mayor of lane ers. 
283— 295. . 


1 


WHERE 


— 
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Wurxxx ſeveral perſons have the fime intereſt in having 
the thing done for which a mandamus will tie, they may 
all be joined in the fame writ; as where two chirchiwars 
dens are by cuſtom choſen by the pariſhionets, and they 
apply to the official to be ſworn into the office, and he re- 
fuſes to ſwear them, they ey have a joint mandamus to 
compel him (a). 

So, where proteſtant — conforming to the act | b); 
apply to the proper officer to have the cettificate regiſtered, 
and he refuſes, ſeveral may join in their application for 2 
mandamus to compel him (c). 

Bor where the intereſts of ſeveral are difti nct, and the 
affertion of their rights may depend on different circum- 
ſtances, they cannot join in one mandamus; thus ſeveral 
perſons cannot join in one mandamus to be admitted to 
the freedom of a corporation, or to be admitted ot reſtored 
to an office; becauſe the right of the election of one is not 
the right or the election of the others, nor the arhotion of 
one the amotion of the others, and the grounds of refuſal 
or of amotion may be different in the caſes of the different 
perſons (d). ; | 

Bur a mandamus may be granted in general terms, 
_ commanding the mayor, or other proper officer, to ſum- 
mon nh aſſembly and do the dufinefs of the corporation. 
A rule for ſuch a writ was granted on motion in the caſe 
of the mayor of Kingſton upon Hull; but, in drawing 
up the writ, it was made out for an afftmbly, and to 
admit all perſons having a right to thelt freedom who 


(a) 1 Ld, Raym, 137, Churchwirdens of Chelſta v. Dr. Bramp- 
ſton, cited from 3 Lev. 362. 

(% x Wm, and M. ft. x, c. 18. (e) 1 Ld. Raym. 12. 

(4) Vid, 5, Mod. 10. 2 Salk, 433 436, 3 Salk. 230. Comb. 
214, 307. 


23 . ſhould 
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ſhould appear and demand it. On this a motion was 
made to ſuperſede the writ, on the principle that every 
perſon had a diftin& right, and it would be too much to 


oblige the mayor to make a return, that he had admitted 


all who had a right. The court faid, the writ muſt be 
ſuperſeded, for that they had never intended t to grant, ſuch 


a complicated mandamus as this (a). 


WHERE one act is dependent on another, a mandamus 
may command both to be done. Thus where it was ſug- 
geſted in the writ, that, by the conſtitution of Abingdon, - 
the commonalty ought to elect two out of the capital 
burgeſſes to be mayor for the enſuing year, and that the 
mayor, bailiffs, and capital burgeſſes ought to elect one 
of them, and that two had in fact been elected by the 
commonalty: and the mayor, bailiffs, and all the capital 
burgeſſes, except theſe two, were commanded to appoint 


one of them to be mayor, and the mayor to ſwear in the 


perſon appointed: this was held good, becauſe the elec- 
tion and the ſwearing in were acts depending on one ano- 
ther (5). 
So, a mandamus lies 8 the lord of a manor 
to hold a court baron, and to the homage to preſent cer- 
tain conveyances of burgage tenures, on an affidavit 


that ata former court the homage . had refuſed to * 


them (c). 

So, it lies to the lord or his ſteward to hold a court 
leet, to the bailiff to ſummon a jury, to the ſteward to- 
ſwear the jury ſo ſummoned and returned, that they may 
proceed to the election of a mayor, and do every act ne- 
cellary to be done by them reſpeively for that purpoſe (d). 


(a) Rex v. mayor of Kingſton upon Hull, 1 Str. 378. 

(5) Rex v. mayor, &c. of Abingdon, 1 Ld: Raym. 559, 561. 

(c)1 Bl, oh 60, 62. Vid. ante, p. * (4) Vid. ante, p. 40, 41 
f #12... 00 
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In ſome caſes, the court will grant a mandamus on mo- 
tion without a rule to ſhew cauſe. Thus, where, on a 
motion fot a mandamus to juſtices of peace to allow a 
poor's rate, it appeared, that the rate was regularly made, 
and that the defendants had refuſed to allow it, the court, 
on a little conſideration, made the rule abſolute in the firſt 
inſtance, obſerving, that it was not proper to make a rule 
to ſhew cauſe, in this caſe, becauſe while the rule was de- 
pending the poor might ſuffer, no overſeer being obliged to 
diſburſe money, till he had a rate for colleCting it (a). x 

So, where, on a motion for a mandamus, for proceeding. 
to the election of a mayor of the borough of Heydon, it ap- 
peared, that there had been no election on the day ap- 
pointed by charter, nor on the day after, and that the 
office of mayor was vacant; Mr. J. Deniſon, in the ab- 
ſence of the chief juſtice (5), obſerved it had been generally 
the practice in caſes like the preſent, to make a rule to 
ſhew cauſe, but that the court were of opinion it was not 
neceſſary; and therefore the rule was made abſolute i in the 
firſt inſtance (c). 

AND a diſtinction has been ſuggeſted between the caſe of 
a mandamus to ſwear or to admit, and a mandamus to 
reſtore, it being obſerved, that in the firſt caſe, if the right 
of the party appear plain the court will probably grant the 
writ on the firſt motion; but in the latter, they will fff 
grant a rule to ſhew cauſe (4). | 
Any, in general, I believe, eſpecially in caſes which 

have not frequently occurred before, it is the practice to 

grant only a rule to ſhew cauſe : and this rule muſt always 
de made on the ſame perſons to whom the writ is directed; 


(a) Rex v. rafters of Burk tain, Sayer 160. (5) Ryder, 
(e) Rex. v. aldermen of Heydon. Sayer 208, 209. | 
(4) Bul. Ni. Pr. 129. ; 

ms OE on 
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- on this ground a rule, calling on churchwardens and 2 
ſeers to ſhew cauſe why a mandamus ſhould not iſſue di- 
rected to them and the twenty principal inhabitants of the 
8 pailh, was held to be improper. The court, however, 
on motion, gave leave to amend the rule, — it would 

be good on new ſervice (a). : 

Ap, if the mandamus be to proceed to Ng election of 
2 perſon to fill up a corporate office, of which a perſon is 


* already in poſſeſſion, the latter muſt be made a party to 


the rule (6), 

So, if the mandamus be to remove a perſon from a 
place, which, by bis default ip not taking certain oaths pre- 
ſcribed by act of parliament, has become void, he muſt be 
made a party to the rule (c). 

Ir is reported to have been ſaid, by Holt, that in à mat- 
ter of right, as for inſtance, where a mandamus is prayed 
. to reſtore a man to an office, the court never. requires an 
affidavit of the fact; but that where the application is 
made for a ſuppoſed failure of duty in the perſon to whom 
the writ is to be addreſſed, an affidavit of the fact will firſt 
be required (4). But this diſtinction does not ſeem very 
intelligible; and it is apprehended, that the preſent practice 
is, in all caſes, to require an affidavit, . - 

AFTER what has been faid, it ſeems almoſt unneceſſary 
to add, that the writ is never granted as a matter of 
courſe; but that ſome reaſon muſt he aſſigned for it (e). 
It is not, hawever, neceſlary, that the party applying for 
it ſhould have a clear undiſputed right: it is ſufficient that 
his right is doubtful, and the court will, in ſuch a caſe, 


(a) Rex v, churchiraniens, Nc. of Clerkenwell, 88. 1, id; 199, 200. 


(5) Rex v. Banks, 1453, Ante, p. 41. 
(e) Vid. 3 Salk, 230, Skin. 393, 397, 546» 549. Ante, p. 337 


ile 


(4) 3 Salk. 230, (e) 2 Term Rep. 425, 
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iſlue the mandamus, in coder that the right may bo tries 
on the return (a). 
| Bur the court will in no caſe grant a mandamus, till 
there has been a default : and, therefore, in the caſe of the 
King againſt the borough of St. Ives, where a mandamus 
was granted to the churchwardens and overſeers of the 
poor, to make a poor's rate, the court would not grant a 
mandamus to the juſtices at the ſame time to allow it; for 
they would not preſume that they would not do their 
duty; though the ſame juſtices had before reſuſed to al- 
low a rate, when a mandamus iſſued for that purpoſe, and 
had been taken up, but the term before, on an attachment 
for diſobedience (5). | 

On a mation for a mandamus to the warden of the 
vintners company to ſwear J. S. one of the court of aſſiſ- 
tants, there was no poſitive aſſidavit of his. election; it was 
only ſworn, that he was informed, by ſome of the court 


of aſſiſtants, that he was elected, and that he had applied 


to inſpect the court books in order to ſee whether he was 
elected or not, and was refuſed : The court, on account of 
this refuſal, granted a rule to ſhew cauſe, though otherwiſe 
they would hardly have granted it; but they ſaid that had 
there been a poſitive affidavit of his election, they would 
have granted the writ in the firſt inſtance (c). 

Wurz the office, to which the party applying foe « 2 
mandamus to be admitted, ſworn, or reſtored, is not of a 
defcription generally known, as thoſe of alderman, re- 
corder, or town clerk are, it muſt be ſpecially ſhewn what. 
the nature of the office is; therefore it was refuſed, to 
ſwear a man who had been elected to the office of one of 


(a) Rex. v. Dr. Bland, Bul. Ni. Pr. 200, Rex v. Everett, B. R. K. 
261, Ante, p. 337, 32g. (5) M. s G. 3. Bul. Ni, Pr. 199. 
(c) M. 25 G. 2. Bul. Ni. Pr. 200. h 
e 
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the eight men of Aſhbourn Court, becauſe it did not ap- 
pear what was the nature of the office; ſo that the court 
could not judge whether it was an office for which a man- 
damus would lie; but they had before granted the writ for 
one of the approved men of Guildford, becauſe the nature 
of the office was particularly deſcribed to them (a). 

| WHERE there is a corporation by preſctiption, the con- 
ſtitution of it muſt be verified by affidavit. Where it is 
, by charter, a copy of the latter muſt be produced at the 
time of making the motion. And where the application 
is made in behalf of a party intereſted, his right muſt alſo 
be verified byaffidavit (5); But where, by charter or pre- 
ſcription, the corporate body ought to conſiſt of a definite 
number, and they neglect to fill up the vacancies as they 
happen, the court will iſſue a mandamus for that purpoſe, 
even where no particular perſon is intereſted (c). 5 

Wu a proper application has been made and grant- 
ed for a mandamus to proceed to an election on a vacancy 
in a corporation, it is not a matter of courſe to grant ano- 
ther writ for the ſame purpoſe on the application of another 
party: but if there be reaſonable cauſe to ſuſpect that the 

ary who firſt applied does not really mean to carry the 
writ into execution, and this be particularly laid before the 
court by affidavit, they will grant a rule to ſhew cauſe (4) ; 


or will, perhaps, order a time for proceeding to the elec- 


tion to be inſerted in the firſt mandamus, and make a rule, 
that notice of the time be given by the proper officer; and 
if it afterwards appear, that no election has been had on 


(ay Anon. 2 Mod. 376, cited Bul. Ni. Pr. 199. 

(5) Bul. Ni. Pr. 200. 
al Caſe of the town of Nottingham, 23 G. 2, Bul. Ni. Pr. 201, 
vid. ante, p. 314. 

(d) 2 Bur. 782. Rex v. corpor. of Wigan, or Rex v. Curghey. 
Sayer 105, Rex v. corpor. of Scarborough, cont. B. R. H. 179. th 
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the day appointed, and no notice given, they” will then 
order another mandamus (a). | 
Tux priority of application to the e en 
mus to go to an election, is generally caſual and acciden- 
tal (5): but where there has been a verdict againſt an of- 
ficer of a corporation, "an application cannot be.made for 
a mandamus to proceed to elect a perſon to ſupply his 
place, till judgment be actually ſigned, and then the pro- 
ſecutor in the information is intitled to the priority (c). 
THe writ muſt always be addreſſed directly to the 
party who is to do the act, and not to command him to 
compel another to do it: therefore, - where a mandamus 
was directed to the mayor, aldermen, and capital bur- 
geſſes of Derby, and, after reciting the removal of the 
party complaining from his office of burgeſs by A. and B. 
commanded the mayor, &c. to command A. and B. to 
reſtore him; it was quaſhed (d). | l 
WHERE the thing required to be done, is to * done by 
the whole corporation, the writ muſt be directed to the 
whole, by their corporate name. Thus where a manda- 
mus was directed to the mayor, aldermen, and commonalty 
of Rippon, and they returned, that they were. incorporated 
by the name of the mayor, burgeſſes, and n the 
court held it bad (e). 
WHEN the act is to be done by a part only of the cor- 
poration, it may, notwithſtanding, be directed to the whole 
by their corporate name; and it way alſo be directed to 


'(a) Rex v. corporation of tay Sayer 106. 
C) Per Ld. Mansfield, 2 Bur. 784. 
(c) Rex v. corporation of Weſt Lobe, 3 Bur. 1386. 
(4) 2 Salk. 436. Vid. 2 Barnard K. 330, 350. Ante, p. 284. 
(-) Rex v. mayor, &c. of Rippon, 2 Salk. 433. 
* : that 
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1 that part onhy which is to do the act (a). But if it be not 
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| directed to the whole, by their corporate name, then it muſt 
1 | not include in its direftion any other perſons than thoſe 

. who are to do the act. Therefore, where a mandamus 

4 was directed to the mayor and aldermen, commanding 

4 them to admit a perſon to the office of town clerk, when, 

1 3 in fact, it was the buſineſs of the mayor aloe to admit him, 

| Wy the writ was quaſhed by three juſtices, againſt the opinion 

| 1 | et gy to allthis ef the aldermen only 

1 ſurpluſage (). 

14 So, where the right of election of a town clerk was in 
the mayor and aldermen only, and a writ was directed to 
the mayor, aldermen, and common council, commanding 
them to proceed to an election, the court faid they would 

not expect a return to this writ, becauſe the mayor, al- 

Ap | dermen, and common council were not the whole corpora- 

tion, and the common council had no right (c). 

Bur a trifling informality in the direction of the writ, 
ſhall not vitiate it if it be right in ſubſtance. Thus, where 
it appeared that the power of amotion was in the mayor, 
aldermen, and others of the common council, and the writ was 

directed to the mayor, aldermen, and common council, which, 

Hl it was ſaid, inferred, that the mayor and aldermen were no 

i" part of the common council; the court ſaid, it was true 

; | that the writ ought to be directed to the body who were to 

1 do the act, but that there was nobody in this direction 

1 but who muſt join in doing it; that it was only repeating 

. | the ſeveral conſtituent parts of the corporation, and the 
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| 
a (a) x Ld. Raym. 560, 561. 2 Salk, 700, Semb. 3 Salk. 237, cont. 
K Comb. 213, acc, | 
(5) 2 Salk. 70r. N. B. In this caſe Holt denied a caſe in 3 Bulſtr, 
190, to be law, | 
(e) Rex. v. mayor, &c, of Norwich, Str. 55. ; : 
; | | mention 
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mention of the intire common council after the mayor and 
aldermen, was but a repetition as to the latter (a). 

Wunxꝝ diſtinct acts are to be done by perſons acting 
in different capacities, and a writ is directed to them in the 
conjunRive to do thoſe acts, it ſhall be taken reddends + 
ingula ſingulis. Thus where the right of election of a 
mayor was in the burgeſſes alone, and the power of ſwear- 
ing him into office in the old mayor alone, a writ was 
directed to the mayor and burgeſſes commanding them to 
chooſe and to ſwear a mayor according to their au- 
thority (6) : a motion. was made for a ſuperſedeas to this 
writ, on the ground, that the mayar could not make a re- 
turn to ĩt as directed to him to elect, nor the corporation 
as directed to them to ſwear. But the court held, that 
the writ was to be conſtrued in the diſtributive, and that 
the mayor and the burgeſſes were to do that reſpectirely 
which reſpectively belonged to them (c). 

Wu croſs applications are made for a mandamus to. 
go to an election by parties claiming the right to be. in 
different. perſons, the court, whether they grant.concur- 
rent writs or not, will not determine to whom the direction 
ſhall be, but leave the party obtaining the writ to direct it 
at his peril; becauſe the proper direction may 3 | 
the very queſtion to be tried (d). 

A MANDAMUs muſt not be teſte'd out of term, for in 
this reſpect it is like a latitat or other judicial proceſs; 
nor ought it to be teſte'd of a day before ON by 
the court (e). 


(a) Pees v. mayor of Leeds. Str. 640. 

() Quod eligatis et juretis majorem ſecundum — CL RAS 
(c) Rex v. mayor and burgeſſes of Tregony. 8 Mod, 11. 

(4) Rex v. corporation of Wigan. 2 Bur, 784. 
(e) 2 Keb. 91. 2 Salk. 434. ; 
WII 
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Wrrn reſpect to ace bete the wth ad Nhe 
it is ſaid in Salkeld (a), that a rule was made in Michael- 
mas term, in the 4th of Anne, that if the corporation, to 
which the mandamus is ſent, be above forty miles from 
London, then there ſhould be fifteen days between the 
teſte and return, but if only forty miles, then only eight 


days; but in a marginal note in Strange (5), it is ſaid, 


that on a queſtion about the practice, as to places more 
than forty miles from London, this rule was produced, and 
that it appeared to be fourteen and not fifteen days; that 
it appeared, indeed, to have the words ad minus; but theſe 
were held to mean, that one day ſhould be incluſive, and 
the other excluſive, ſo that a writ teſte'd on the 14th of No- 
vember might be returnable on the 28th (c). 

Bronx the ſtatute of 9 Anne, c. 20, it was the uſual 
practice, if the party to whom the mandamus was directed, 
did not make a return to it at the time when it was made 
returnable, to iſſue an alias and a pluries, and after that a 
peremptory rule; though in extraordinary caſes, where 
the court apprehended much mifchief from delay, they 
would require a return to the alias (4). 

IF no return was made after the expiration of the rule, 
the courſe was to grant an attachment againſt the perſons 
to whom the mandamus was directed; with this difference, 
however, that where a mandamus was directed to a corpo- 
ration to do a corporate act, and no return was made, the 
attachment was granted only againſt thoſe particular per- 
ſons who refuſed to pay obedience to the mandamus : but 
where it was directed to ſeveral perſons in their natural 

capacity, it iſſued againſt all, though when before the court 


(a) 2 Salk. 434. 11 Mod. 64. (% x Str. 407. 
(c) Rex v. mayor and jurats of Dover, 1 Str. 407. 
1 Salk. 434. Skin. 669. | 

the 
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the ca was proportioned to the offenes (a). 


Thus, where a mandamus was directed to two bailiffs, of 


whom one was for obeying the writ, and the other would 


neither obey it, nor join in a return; the court granted an 
attachment againſt both, obſerving, that it would be end- 
leſs, in all caſes, to try who was in the right, and that ſuch 


diſputes might be always uſed as a pretence for delay (5). 


Tux inconvenience ariſing from the delay in not grant- 


ing an attachment for not returning a mandamus, till after 
a pluries had iſſued and been diſobeyed, gave riſe to the 


ſtatute 9 Anne, c. 20, by which, after reciting, © that 
perſons who had a right to the offices of mayor, portreve, 


bailiff, and other offices in cities, towns corporate, and 
boroughs, or to be burgeſſes or freemen there, had been 


either illegally turned out, or had been refuſed admiſſion, 


and had, in many caſes, no other remedy to procure them- 
ſelves to be reſpectively admitted or reſtored to their of- 


fices or franchiſes, than by writs of ManDAMUs, the pro- 


ceedings on which were very dilatory and expenſive; it 
was enacted, © that after the firſt day of Trinity term, in 
the year 1711, where any writ of mandamus ſhould iſſue 
out of the Queen's Bench, the courts of ſeſſions of counties 
palatine, or out of any of the courts of great ſeſſions in 
Wales, in any of the caſes aforeſaid, ſuch perſon or perſons 
who, by the laws of this realm, are required to make a re- 
turn to ſuch writ of mandamus, ſhould make his or their 
return to the firſt writ.—ſ. 1.” 

AFTER this ſtatute, the court taking the rule 150 laid 


down in the caſe of corporations, as an example, began to 
adopt it in all caſes whatever: it is, therefore, now the 


(a) Rex, v. churchwardens, &c, of Salop, H. 36. 2. Bul. Ni. Pri. 
201, vid. Comb, 208. 


(5) Caſe of the bailiffs of Bridgenorth, a Str. $08, 
| uſual 
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uſual courſe, even in cafes not within the ſtatute, to grant 
a rule to return the fr ff writ, But the application for that 
rate muſt be founded on an n 
writ (a). 
Tux rule to return the writ is uſually a four days rule: 
but where the writ is directed to a perſon in town, he may 

be called upon, at any time after the return day, to returrr 
it immediately : the court having, on conference with the 
clerks of the crown office, declared, that there was no 

ſtated time for theſe rules, but that I 
ought to be the guide (5). | 

Ir the rule es return the writ be difobeyed, an atrark- 

ment iſſues in the ſame manner, and againſt the fame par- 
ties as before the ſtatute. Burt cauſe may be ſhewn againſt 

the rule, and if there appear to be any real difficulty, the 
court, inſtead of compelling a return, will put the matter 
in another way of trial. A mandamus had iſſued, di- 

rected to the mayor and jurats of Rye; commanding tem 

© to admit and ſwear Edwin Wardroper into the office of 
one of the jurats of that corporation, or to ſhew cauſe why 
they refuſed to admit him. The writ not having been 
returned at the proper time; the mayor and jurats were 
called upon to ſhew cauſe, why an attarhment ſhould not 
iſſue againſt them. They ſhewed for cauſe, thut the 
mayor claimed a ſole and exxluſive right to nominate this 
jurat, and the jurats denied: that the mayor had any ſuch 
ſole and excluſive right, ſo that it was impoſſible for them 
to join im a return; unleſs either the one or the other ſhould 
give up tho right on which they inſiſted: that” the jurats 
wiſned to return, chat Wardroper was nor elected : that the 


De Colts v. 0 e e 20 


a Str. 783. Fitzg. 4. 
(5) Rex v. Betteſworth; 2 Str. $57, 


mayor 
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mayor refuſed to join in this return, and the jurats could not 
force him. It was obſerved too, that an attachment would 
anſwer no purpoſe, becauſe when the defendants were ex- 
amined on interrogatories, the queſtion would appear to 
be a mere queſtion of right. It was, therefore, propoſed 
on the part of the jurats, and aſſented to on that of the 


mayor, that the queſtion, © Whether Wardroper was duly , 


elected or not, ſhould be tried in a feigned iſſue (a). 

Ir a mandamus be directed to a mayor, bailiffs, and 
burgeſſes, the mayor alone, as the head of the corporation, 
may make the return, and the reſt cannot diſavow it, 
though it was made without their conſent ; but in ſuch a 
caſe, if the return be falſe, the mayor may be puniſhed as 
for a high miſdemeanor (5). 80, the court will not inter- 
fere to prevent the mayor from executing the writ, though 
the reſt of the corporation wiſh to return an excuſe, but 


will leave the corporation to take their meaſures againft 
him (c). No my 


Tus firſt writ of mandamus, in general, concludes with I 


commanding obedience, or cauſe to be ſhewn to the eon- 
trary, © vel cauſam nobis ſignifices:”” and this ſeems to 
have been the eſtabliſhed courſe as early as the caſe of 
James Bagg (d). But it ſeems that the omiſſion of this 
clauſe © vel cauſam nobis ſignifices, does not make the 
firſt writ peremptory, nor preclude the party to whom it 
is directed, from making a return and traverſing the facts 
alleged in the writ; more eſpecially if there be any ex- 
preflion in the latter, which ſeems to admit a doubt about 
the facts, ſuch as © fi ita eſt,” © ſicut informamur.” 


(a) Rex v. mayor and jurats of Rye, 2 Bur. 798. 
(5) Caſe of the mayor, &c. of Abingdon, 2 Salk. 43r. 
(c) Caſe of the mayor of Notwich, 2 Salk. 432. 


(d) Vid. 1 Rol. Rep. 173, 224. 11 Co. 93. Ante, p. 50. 
Vol. II. 85 A a In 
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Ix the caſe of St. John's College, in Cambridge Ia), be- 
fore mentioned(4), the mandamus. ſuggeſting, © that di- 
vers fellows had not taken the oaths preſcribed by the ſt. 
1 W. and M. within the limited time, by which their ſel- 
lowſhips had become vacant, notwithſtanding which. they 
continued to reſide within the college, and received the 
profits and benefit of their fellowſhips, ſicut infeormamur,” 
then commanded the. preſident to remove thoſe fellows 
from the college, and to certify, © qualiter hoc breve 
execut. 

Ox the part of the college, i it was. prayed, that the writ 
might be quaſhed, © quia improvide emanavit;” and the 
ground of the application was, that there being no clauſe 
of © vel cauſam nobis ſignifices, or © ſi ita eſt, the writ 
was peremptory in the firſt inſtance, which precluded: the 
parties from being heard. or making a return, as. it would 

be a contempt to the court to make any other return than 
that they had paid obedience to the writ, But it was an- 

ſwered, by the court, they might make a return, and 
anſwer the ſuggeſtions of the writ if they. were falſe, for 
that this was not a ante writ, as it had the words 
« ficut, informamur.“ 
Ay afterwards, in the caſe of the King and Owen (c), 

on ſhewing cauſe why an attachment ſhould not iſſue 
againſt the defendant for not making a return to an © alias 
mandamus'* it was objected, that the clauſe * yel cauſam 
nobis ſigniſices“ was omitted, and that therefore the writ 
was peremptory, and did not give the liberty of being 
heard, the court overruled the objection, and ordered.:a re- 
turn to be made. 

IF the writ vary from the rule by which it was ordered 
to iſſue, it will be ſuperſeded; as if the rule be that a manda- 


(a) Skin. 359. (5) Ante, p. 276, (c) Skin. 669. 
4 mus 
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mus ſhall go to the clerk of a company, to deliver to the 
new clerk all books, papers, &c. belonging to the company, 
where it ought to be to deliver them to the company, yet, 
if on that rule, the mandamus be actually made out to de- 
liver them to the company, the writ will be ſuperſeded, 
and an application for a new rule become neceſſary (a). 

IF it appear by the writ, that there is another remedy to 
procure the thing to be done which it commands, it will 
be quaſhed. Therefore where a writ directed to Dr. 
Walker as vice-maſter of Trinity College, in Cambridge, 
commanded him to put in execution a ſentence of the 
biſhop of Ely, whom it recited to be general viſitor of the 
college, it was quaſhed on the ground, that the viſitor 
could compel the execution of his own ſentence (6b). 

THe writ muſt contain convenient certainty in alleging 
the duty to be performed; but it is not neceſſary, that it 
ſhould ſhew by what authority the duty exiſts (c). 

A MANDAMUS directed to the mayor and burgeſſes of 
Nottingham, after reciting, © that for time immemorial 
there had been, and that there ought to be, a common 
council, conſiſting of twenty-four perſons, and that there 
were now ſix vacancies in the common council,“ com- 
manded the defendants to elect fix perſons to fill up theſe 
Vacancies. | 

IT was objected to this writ, that it did not ſet forth 
with ſufficient particularity the nature of the right, whether 
by charter or preſcription, to have a common council, 
conſiſting of twenty-four perſons; but the objection was 
overruled, there having been many precedents, where the 
thing commanded to be done, was ſet out as generally 


(a) 2 Str. 880. Vid. 1 Barnard, K. B. 402. 
(5) Dr. Walker's caſe, B. R. H. 212, ante, p. 282, 283. 
(c) Bul, Ni. Pri. 204, 


= a 
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as in the preſent mandamus, and no reef iſe form being 


neceſſary for theſe writs (a). 


So, where the writ ſuggeſted, that every perſon being 


the ſon of a freeman, and born after his father had been 


ſworn, had a right to be admitted a freeman on paying a 


reaſonalle fine; this was held ſufficient, without ſhewing 


in what manner or by whom the fine was to be aſleſſed (b). 

Tux writ muſt ſhew, that the party who proſecutes it, 
has complied with every thing which it ſuggeſts to be 
neceſſary to complete his title to the thing commanded ; 
but it is: not neceſſary that his compliance ſhould be di- 
rectly averred; it is ſufficient if it appear by implica- 


tion, | 
Tuus, where a writ alleged, a the town of 


Cambridge there was a cuſtom, that every perſon, being 


twenty-one years old, who had ſerved an apprenticeſhip. 
for ſeven years in any trade, with any freeman within 
the ſaid town, ſuch freeman living during the time of the 
apprenticeſhip in the ſaid town, and ſuch apprentice living 
with his maſter during his apprenticeſhip, had a right to be 
admitted a freeman; that the proſecutor was twenty-one 
years old, and had ſerved an apprenticeſhip in the trade 
of a- gardener, for ſeven years, with Matthew Blakney, 
deceaſed, the ſaid Matthew Blakney being a freeman of 
the aid town, and having lived during ſuch apprentice- 
Hip within the ſaid town : it was objected, that it was not 
poſitively averred by theſe latter words, that the maſter of 
the proſecutor was a freeman, and continued ſo during the 
apprenticeſhip. But the court were unanimouſly of opi- 
nion, that the objection ſhould be overruled (Je, 


[ 


(a) Rex v. mayor &c. of Nottingham, FA 36. 
(% Moore v. mayor of Haſtings, B. R. H. 353, "362, 
(c) Rex v. Whiſkin, Andr. 1. | 
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Tr is not neceſſary, that the writ ſnould expreſily al- 
lege, that the perſon-to whom it is directed, is the perſon 
who ought to do the act commanded ; yet it muſt appear 
cither expreſsly or by plain implication. 

Tuis objection was taken in the caſe of the King and 
Dr. Ward, which was a mandamus directed to the doctor, 
who was. commiſſary of the court of the archbiſhop of 
York, commanding him to admit Henry Dryden to the 
office of deputy regiſter in that court: but it was anſwered, 
that notice was taken in the writ, that application had been 
made to the doctor to admit Mr, Dryden; that he had 
unjuſtly refuſed ; and that his refuſal was laid to be in 
contempt of our Lord the King; and it was faid it was 
impoſſible this could be applied to the doctor unleſs he had 
been the perſon who was bound to admit to this office— 
It was obſerved too, that the writ did not abſolutely re- 
quire the defendant to admit the proſecutor ; but if he 
did not, to ſhew the reaſon of his refuſal : if, therefore, it 
was argued, he was not, in fact, the perſon who was 
bound by law to admit him, he might have alleged that 
in his return, and it would have been a good return; but 
inſtead of this, he had returned, that he was inhibited by 
the archbiſhop, which was a ſtrong confeſſion, that other- 
wiſe he ſhould have thought himſelf bound to admit him. 
It was likewiſe obſerved, that in the precedents bf writs 
of this kind, the expreſs averment was as often omitted 
as inſerted (a). For theſe reaſons the court held the writ to 
be ſufficient. 

So, where a mandamus e the defendant, as 
judge of the prerogative court of Canterbury, to grant 
probate of the will of Lord Londonderry to his execu- 
tors, which he had contra juris exigentiam refuſed, and ex- 


(a) 1 Barnard, K. B. 411, 2 Str. $79, 
Aa 8 | ception. 
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ception was taken to the writ, becauſe it only alleged that 


the earl had bona notabilia at Weſtminſter, and in divers 


- other places, but did not ſay within the province of Canter- 
bury, in which caſe only the defendant could grant the 
probate, the court held that the ſuggeſtion that he had con- 

tra juris exigentiam refuſed, was ſufcient ; and obſerved 


beſides, that as it appeared he had already done ſome acts 
of office as the prerogative judge, he ſhould not now be 
permitted to ſay he had no juriſdiction (a), 
WHETHER it be a good objection to a mandamus, that 
it is argumentative, does not appear to be determined, 
A MANDAMUS directed to the mayor, &c. of Vork, 


ſtated, that the office of recorder of that city was an an- 


cient office; that on the 15th of January, 1789, it was 
vacant; that it belonged to the mayor, aldermen, and 
ſheriffs, and thoſe who had been ſheriffs, and the common 
council of the city for the time being, in common hall 
duly aſſembled, or the major part of them ſo afſembled, to 
elect a recorder: that by a charter granted to the mayor 
and commonalty of the city by King Charles the ſecond, 
it was among other things willed and declared, that no re- 
corder of the city, to be thereafter choſen, ſhould be ad- 
mitted to ſuch office before he had been approved by his 
Majeſty, or his heirs and ſucceſſors; and that this charter 
was by the ſaid mayor and commonalty duly accepted: 

that on the 15th of January, 1789, the then mayor and 
ſheriffs of the city, and the major part of the then alder- 
men, thoſe who had been ſheriffs, and the common coun- 


cil, being duly aſſembled in the common hall of the ſaid 


city, proceeded to the election of a recorder; at which 
election William Withers, Eſq. being duly qualified for 


(a) Rex v, Dr, Betteſworth, 2 Str; 857, Bul, Ni, Pri, m_ 
EI | t 
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that * and Robert Sihebair) EIN. Were feſpectively 
propoſed às candidates: thut at the ſuid cies fifty- one 


of the perſons ſd aſſembied gave their votes for Mr. Wi- 
thers td de fecorder, and fifty others, together with ont 
James Bron, who then uſurped the office of one of tlie 
common che il of the city, voted for Mr. Sinclair; that 
an information, in the nature of gu warrants, had fince 
deen exhibited in the court of King's Bench againft James 
Brown for his ſuid uſurpation, charging him with exercifing 
the place, office, and franchiſe of a common councilman 
of the ſuid city, without any legal warränt: chat on this 
information Brown was afterwards convicted of the pre- 

miſes charged againſt him, and by the confideration of the 
court was forejudged and excluded from the aforefail office, 
place, and frarichiſe of a common counciltan of the ſaid 
city, as by the record would appear : by reafon of which 
ſaid premmſes, the Taid William Withers was elected into 
the fad office of recorder of the city, by a wajority of 
the perſons preſent at the election, who had a legal right 
to give their votes at the faid election.“ 

Ir was 'objeted, that as to the election of Withers, the 
writ was merely argumentative, and therefore bad; that 
it was a rule in pleading that at arid not evidence pf facts - 
ſhould be ated ; that this writ coritatnied evidence to fup- 
port the fact, but not the fact itſelf, that Withers was 
elected recorder; it ſtated that the corporation were duly 
aſſembled ; that Withers and Sinclair were candidates, and 
that there were fifty votes for the one and fifty-one for the 
other: but it did not follow from thence that Withers was 
elected by a majority of votes, for that, conſiſtently with 
every thing here ſtated; there might have been another 
candidate for whom fifty-two votes were given, as it did 


not — How many voted ih the whole. 
e Tit | 
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Tus court did not expreſsly decide on this objection, 
on the ground that it was taken at- an improper period of - 
the proceedings; but Mr. Juſtice Buller ſaid, © he was 
by no means ſatisfied that the writ was improper, for that 
if the fact ſuggeſted, that another candidate was choſen by 
a majority of yotes, was true, ,it might have been re- 
turned (a). 
WßnùEV a mandamus hated n to move 
that the return may be made a concilium (5). 

T1LL lately it has been generally underſtood, that the 
proper time for taking exception to the writ, is after the 
return made, and before it be filed (c), and this is expreſsly 
laid down as the rule by Mr. * Buller in his Law of 
Niſi Prius (4). 

I the caſe of Saint John' 8 College before mentioned 60, 
Holt is made to ſay to the counſel, return the writ, and 
when it is of record before us then we can judge of it, 
and the objection may be ſaved to you when the return is 
made. 

Ix the caſe of Dan. which followed ſoon after this (Y. 
the court again ſaid, that the return might be made, and 
then exception taken to the writ, for that the court had 
nothing before them till the return, and obſerved that. they 
had ordered the ſame thing to be done in the caſe of Saint 
John's College. 

In almoſt every ſubſequent caſe it appears, that the ex 
ceptions to the writ are taken and argued at the ſame time 
that exceptions taken to the return are argued (g): and 


(a) Rex v. the mayor, &c. of York, 5 Term Rep. 66, 75 75 
(5) Comb. 289. (c) 1 Sid. 372 

(4) Bul. Ni, Pri. 205, cites 5 Mod. 314. F 

(e) Ante, p. 354+  . (f) Ante, p. 354. and; Mod, 314. 

(8) Vid. 5 Mod. 420. 1 Ld. Raym. 559, 2 sur. 893. B. R. H. 


212, Sayer, 37. 5 Bur, 2742. | 
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there ſeems to be a good reaſon for this rule ; for many ob- 
jections to the writ which might ſeem to have ſome weight 
before the return, may be cured by the return itſelf. This 
rule was recognized in the caſe of Withers before men- 
tioned (a); for there the counſel for the defendants attempt- 
ed to take exception to the writ before it was returned, and 
were told in expreſs terms by the court, that the proper 
time to do ſo was not yet come; and that they muſt firſt 
make a return and then take their exceptions: and yet in 
this very caſe, when the counſel, after the return was 
made, attempted again to take their exceptions to the writ, 
they were told by the chief juſtice, with the concurrence 
of ſome of the other judges, © that they were now too 
late : that the corporation, by making a return, had pre- 
cluded themſelves from taking exceptions to the writ : that 
it was for the convenience of ſuitors and of the public that 
ſuch objections ſhould be made at the proper ſeaſon: and 
that it ought not to be permitted to any party to increaſe 
the expences of litigation by proceeding in the ſuit, when 

he himſelf thinks that there is an exception in /imine to the 
proceedings altogether” (5). 

Ir there be any analogy between writs of mand 
and pleadings in other caſes, either what the chief juſtice 
here ſays is ill founded, or the uniform practice in all other 
caſes has been wrong; for in all other caſes either party is 
permitted to take exception to any former part of the 
pleadings, though the matter comes before the court in a 
ſubſequent ſtage, and though he might have demurred in | | 
the firſt inſtance, | 

THE proper time, however, to apply "vi: A ſuperſedeas 
to the writ, on account of miſ direction, or variance from 
the rule by which it is grarited, ſeems to be the moment 


(a) 358, (5) 5 Term Rep. 74. 
the 


3 ru 10 | 
the mĩſtake is diſcovered (a); for this reſembles the caſe of 
an application to ſot aſide a writ for /irregulurivy. | 
Ir is not neceſſary that a return to a mandamus directed 
to a corporate body, mould be made urider the common 
ſeal, nor is it neceſſary that it ſhould be ſigned by the head 
of the corporation: it is ſufficient that there be an indorſe- 
ment, as a title to the return, by fuch words as theſe, 
« the anſwer of ſuch and ſuch perſons,” the parties to 
whom the writ was directed, in the words of the direc- 
tion (5): for, it is ſaid, when the writ is filed they ſhall 
be eſtopped to ſay, that it is not their return, and if any 
other ſhall have made it for them, they may have their re- 
medy by action on the caſe (c).—But in other books it is 
only ſaid, that no other evidence is neceſſary to prove the 
return to be-the mayor's, than the copy of the writ and 
the return of it in the Crown Office : that though on con- 
ſultation the majority of the corporation be againſt the 
mayor, and make a return in his name, yet it ſhall be 
taken to be his, if he do not come and diſavow it: and 
that it is not neceſſary to prove the delivery of the writ to 
the mayor, though it is to be delivered to him as the moſt 
viſible part of the corporation (d). 

Ir a writ be directed to a corporation by a wrong name, 
they may return this ſpecially, and take advantage of it; 
but if they anſwer the exigency of the writ, they cannot 
then object to the writ on account of the miſnomer (e). 

Ir the writ be directed to the whole corporation, and 
the return purport to be only by a part; as if it be di- 


(a) Vid, Str. 55. 2 Str. 879. 
| (b) Rex v. St. John's College, Skin. 368. Rex v. mayor of "A 
ter, 1 Ld. Raym, 223. Reg. v. mayor of Thetford, 4 * 
848, Contr. 3 Keb. 350, 764. 
(e) Skin. 368, (4) Reg. v. mayor of Bath. 6 Mod. 1532. 
() Salk. 433. 2 Ld. Raym, 1233. 1 Keb. 623, | 
rected 
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rected to the aldermen, bailiffs, and commanalty, and the 


return by the bailiffs and capital burgeſſes, this is all; be- 


cauſe one part of the corporation might make one rotuen, 
and the other part another (a). 

Tux court will not grant an application to "A 
the return to the mandamus made upon oath; though | 
there are precedents in former times of returas being ſo 
made (5). „ 

Ir. che return on the face of it be good in point of law, 
but the matter of it falſe, the party injured may have an 
action on the caſe for a falſe return. And where the re- 
turn is made by ſeveral, the action being founded on a tort, 
may be either joint or ſeveral : and though the return be 
made in the name of the corporation, yet an action will lie 
againſt the particular perſons who cauſed the return to be 
made: and though the writ be directed to the mayor and 
aldermen, and the return be made in their name, yet the 
action for a falſe return may be brought againſt the mayor 
alone: but, in ſuch a caſe, if it appear on evidence that 
the defendant voted againſt the return, but was over ruled 
by the majority, the plaintiff will be non ſuited (c). 

Bur it ſeems that the plaintiff, before he bring this ac- 
tion, muſt procure judgment to be entered on the return, 
and declare upon that (4), : 

In an action for a falſe return, the court is not to inquire 
whether a mandamus ought to have been granted or not: 

it is enough that the mandamus was actually granted, and 


that the return was falle(s). 


(a) 1 Keb. 34. 27 
(b) Latch, 123. 1 Sid. 257. x Ventr. 303. Raym, 36g, 366, 
(e) Carth. 171, 229, Salk, 374. 1 Ld. Raym. 564. : 
(4) 3 Lev. 238, 239. (-L. Raym. 126, 
WHERE 
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WnERxE ſeveral have joined in ſuing the mandamus, 
they muſt all join in the action for a falſe return, becauſe . 


the damages are joint, and the ra of ſuing the man- 


damus are joint (a). 

Ir the matter concern the public government, and no 
particular perſon be ſo intereſted as to maintain an action, 
the court of King's Bench will grant an information _ 
the perſon making the return (b). | 

- And if in ſuch an action or information the return be 
falſified, the court will grant a peremptory mandamus: 
but no motion can be made for it till four days after the 
return of the poſtea, becauſe the deſendants have ſo long 
time to move in arreſt of judgment (c). 

THz action for a falſe return of a mandamus has two 
objects; the recovery of damages and charges expended 


- in proſecuting the mandamus, and the obtainment of a 


peremptory mandamus : but if the action for the falſe re- 


turn be brovight in any other court but the King's Bench, 
the firſt object alone will be anſwered; for the court of 


King's Bench will not grant a peremptory mandamus on 


a return falſified in any other court (4), and the reaſon 


given for this diſtinction is, that the peremptory manda- 
mus recites the fact prout patet per recordum, which can 
be true only of records in the King's Bench, as that court 
can take no notice of records in other courts (e). 

A wRIT of error lies on the judgment in an action for 
a falfe return, and, while it is depending, operates as a 
ſuperſedeas to a peremptory mandamus, which conſequently 
cannot iſſue till the queſtion be ultimately determined in 
favour of the plaintiff in the action (J). 


(a) 1Ld. Raym. 127. (b) Salk. 274+ 6 Mod. 152. 
(c) Salk. 430. (4) 1 Ld. Raym. 125. 3 Lev. 363. 2 Salk. 428. 
() 2 Ld. Raym. 228. 2 Salk. 428. Skin. 670, (7) 2 $tr. 983. 
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Brok the ſtatute 9 PHE c. 20, if the party hin; 
whom the writ was direQed made a return ſufficient in © 
law, however falſe in point of fact, the court could not 
award a peremptory Mandamus, till it was fallified i in an 
action or information (a). 

Bur by that ſtatute it is enacted, © that 28 F 4 as in 
any of the caſes of perſons having a right to the office of 
mayor, bailiff, portreeve, or other offices in cities, bo- 
roughs, and towns corporate, or to be burgeſſes or free- 
men thereof, who have either been illegally turned out, or 
have been refuſed to be admitted, a writ of mandamus 
ſhall iſſue out of any of the courts mentioned in a former 
part of the ſtatute, and a return ſhall be made thereto, it 
ſhall and may be lawful to and for the perſon and perſons. 


ſuing or proſecuting ſuch writ of mandamus, to plead too, 


or traverſe all or any the material facts contained within 
the ſaid return; to which the perſon or perſons making 
ſuch return ſhall reply, take iſſue, or demur, and ſuch fur: 
ther proceedings, and in ſuch manner, ſhall be had therein, 
for the determination thereof, as might have been had, if 
the perſon or perſons ſuing ſuch writ had brought his or 
their action on the caſe for a falſe return; and if any iſſue 
ſhall be joined on ſuch proceedings, the perſon or perſons 
ſuing ſuch writ, ſhall and may try the ſame in ſuch place 
as an iſſue joined in ſuch action on the caſe ſhould or might 
have been tried: and in caſe a verdict ſhall be found for 
the perſon or perſons ſuing ſuch writ, or judgment given 
for him or them upon a demurrer, or by nil dicit, or for 
want of a replication or other pleading, he or they ſhall 
recover his or their damages and coſts, in ſuch manner as 
he or they might have done in ſuch action on the caſe ; 


(a) 11 Co. 99. b. 1 Keb. 20, ' Latch, 232. Sl, un. Palm. 


455. 3 Keb. 505 $59. Raym. 365. 
ſuch 
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ſuch colts and damages to be levied by capias ad fatiifaci- 
endum, fieri factas, or elegit ; and a peremptory mandamus 
ſhall be granted, without delay, for him or them for whom 
Judgment ſhall be given, as might have been granted, if ſuch 
return had been adjudged inſufficient”; and in caſe judgment 
ſhall be given for the perſon or perſons making ſuch return 
to ſuch writ, he or they ſhall recover his or their coſts of 
ſuit to be levied in manner aforeſaid. ſ. 2. 
Burr the courts may grant ſuch convenient time to the 
parties to make the return, plead, reply, rejoin, or demur, 
| as they ſhall judge to be juſt and reaſonable. ſ. 6. 
; - PRovIDED, that if any damages ſhall be recovered by 
virtue of this act, againſt any ſuch perſon or perſons 
* making ſuch return to ſuch writ, as aforeſaid, he or they 
i ſhall not be liable to be ſued in any other action or ſuit for 
4 the making of ſuch return. £ 3, 

Tux ſtatute for the amendment of the law (a), and all 
the ſtatutes of jeofayles, are extended to all writs of man- 
damus, and the. proceedings thereon. ſ. 7. 

Ir was formerly held, that when a return to a manda- 
| mus Was. filed, it could not be amended, whether it had 
| | been filed on motion or by the regular courſe of the court, 
| though the. application was made in the fame term in which 
| the return was flled; and the reaſon aſſigned was this, 
| that the rule © by which the acts of the court are ſuppoſed 
to remain in the breaſt of the court during the ſame term,” 
did not apply to this caſe, becauſe the return was the act 
of others, and not that of the court (). But it has been 
lately held, that clerical! miſtakes may be LOS fo ** 


a * 


the return is, filed (c). 1 ab 
Arab 115 


. (2 4 Hun- o. 6. (8) Style, 23 33s 35, $7. 
(c) Doug. 130, (135). A mandamus iſſued to reſtore R. . in loc 


et officium unius communis concilii et un* alderman* civitat Ciceſ- 
ter. — 
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"Ir, on a proceeding under this acute, no damages be 
© given by the jury, tho want of-it-cannot be ſupplied by a 


writ of inquity, nor can any judgments bo given, nor: a 
peremptory mandamus de iſſued. 

A MAN DAuus having been awarded to the corporation 
of Shrewſbury (b), commanding- them to reſtore Mr. Ki- 
naſton to the office of alderman, they made a return to 
which Kinaſton took five ſeveral-traverſes, and iſſue being 
joined on all theſe, the jury found a general. verdict for 
Kinaſton on two, and a ſpecial verdict on the three others, 


but ſound no damages: on the ſpecial verdict the court 


gave their opinion in favour of Kinaſton; and a rule was 

pronounced for a peremptory mandamus: but when the 
plaintiff prepared to enter up judgment, he diſcovered the 
omiſſion of damages, and conſequently that there could be 
na judgment for coſts. To ſupply this defect an applica- 
tion was made for a writ of enquiry, which the court ſaid 
they were reſtrained from awarding, by the words and con- 
ſtruction of the ſtatute; becauſe by that the traverſes were 
given in the room of an action for a falſe return, and the 
proceedings were ſtrictly confined to be in the ſame man- 
ner as in ſuch an action; ſo that the queſtion was reduced 
to this, whether, on a ſpecial verdict in an action for a 
falſe return, if no damages had been given, the court could 
have ſupplied that omiſſion by a writ of inquiry, and as it 
was clear they Cound not, ſo neither could they in this. 


ter nnn that F. non fuit electus et nd deci i 


et officium communis concilii ac un alderman' cixitat Ciceſtei.— The 
counſel for the mayor tq whom the writ was addreſſed, applied to the 


court for. leave to add.“ vel aliquem eor — and as this was a miſtake f 


the clerk of the crown office, his inftruRtians being * leave was 
granted. 1 Show. 273. | 0 


() Vol. 1, p. 436, on. bY 
; Kinaſton, 


„ 
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Kinaſton, however, cauſed. a judgment to be entered in 


| theſe words. lt is conſidered by the court, that the re- 
turn is not ſufficient in law to bar or preclude the faid Cor- 


bet Kinaſton from being reſtored to the ſaid place or office 
of one of the aldermen of the ſaid town, and that the ſaid 
return, for the reaſons aforeſaid, bu difallowedand quaſhed. 


On this the corporation brought a writ of error in the 


Houſe of Lords, and there two queſtions were put to the 


„only judges then attending (a). Firſt, Whether, as no 


damages were given, any judgment could be entered? 
And, ſecondly, Whether, as no damages were ,given, the 
plaintiffs. in error would not be ſubject to an action, which 
would be a double vexation? To the firſt they anſwered, 
that no judgment could be entered, and declared, that no 
waiver or remiſſion of damages below could have ſet the 


verdict right, for then there would be nothing for which judg- 


ment could be given, the proper entry being only a judg- 
ment for damages and coſts, and the peremptery mandamus 


1 going by rule for him for whom judgment is given.—To 
the ſecond they anſwered, that an action for a falſe return 


might ſtill be brought, as the ſtatute took it away only in 
caſe any damages were given by the jury who tried the tra- 
verſe. 

Tux judgment was therefore reyerſed, LY a venire fa- 


cias de novo directed to be awarded by the court of King's 
Bench (5). 


Tus perſon injured by a falſe return may ſtill have his 
action, inſtead of having recourſe to the proceedings given 


by this ſtatute: as an information miay ſtill be granted 


(a) C. J. Willes, J. Denton, and B. Thorpſon. 


(% Kinaſton v. mayor, &e. of Shrewſbury. Str. 1081. B. R. 
H. 295, 377. Vid. the proceedings on the wenire de now, in Andr. 
85, 104, 1715 320. 

againſt 


* 
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1 the perſons making the m in thoſe caſes in 


which no particular perſon is ſo intereſted as to bring an 
action: but the return muſt be filed.and allowed n 
application can be made for the information (a). 

THis ſtatute extends only to the caſes of officers nod 
freemen of corporations ; and, therefore, in all other caſes 
the- proceedings muſt be n to the courſe of the 
common law. a 

SINCE this act, a mandamus is conſidered f in the nature 
of an action, and a writ of error will lie upon it (5). — 
The plaintiff had applied for a mandamus to be admitted 
(or ſworn) into the office of mayor of Truro; the man- 
damus had been granted, and a return made to it, to which 
the plaintiff had re plied, and iſſue had been joined; a trial 
at bar had been had; 2 had been given in the King's 
Bench in favour of the defendant; on a writ of error in 
the Exchequer Chamber, this judgment had been reverſed, 
and the reverſal confirmed in parliament. The plaintiff 
then applied for a peremptory mandamus, inſiſting, that he 


had now falſified the return, and conſequently ſet aſide the © 


defendant's excuſe : to this it was objected, that a peremp- 
tory mandamus ought not to iſſue; unleſs beſide the re- 
verſal of the judgment given for the defendant, there be 
alſo a new judgment given for the plaintiff, which was not 


the caſe here; that a peremptory mandamus was a judicial 


writ, and muſt be founded on ſome judgment eſtabliſhing . ; 


the right of the party who applied for it. But the court 
were unanimouſly of opinion, that a peremptory manda- 
mus ſhould be awarded, obſerving that it was not a judi- 
cial writ founded on the record, but a mandatory writ, , 
which the court Ways granted when they were n 


(a) Salk, 374. Rex v. mayor, &c. r H. 238. 2. 
Bul. Ni. Pri. 203. 6) $ Mod. 29, | | 
Vol. II. 3 | CR of 


- 


* the right of the party ; that the reverſal of their jadg⸗ 
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ment was a declaration of a ſuperior court, that the plain- 


tiff had a right, and that there was no occaſion for. any 


new judgment (a). | 
Ir has been held, that a writ of error on a juigment i in 


proceedings on a mandamus under this act, is not a ſuper- 


ſedeas to a peremptery mandamus, on the ground that if it 
were, the end of the ſtatute would be defeated, and the 
officer who was choſen for a year be prevented from having 
any fruit of his writ (5): yet the propriety of this may 
be doubted, as there ſeems to be no eſſential. difference be- 
tween a writ of error in this caſe, and a writ of error on 
a judgment in an action on the caſe for a falſe return (c), 
in which latter caſe it has been ſeen (d) that a we of 
error is a ſuperſedeas. 

A WRIT of error will not lie on the firſt or ont the f.. 
remptory mandamus ; not on the firſt, becauſe that is in 


the nature of an interlocutory judgment, of which error 
will not lie, but the party muſt wait till the cauſe is de- 


termined (e): not on the peremptory writ; both for tech- 
nical reatons and reaſons of convenience: for technical 


5 reaſons, becauſe a writ of error does not lie but on that 


which is properly a judgment; but the award of a pe- 


remptory mandamus is not in the terms of the award of a 


judgment; there is no ideo conſideratum ęſt, which is eſſen- 
tial to the form of the latter: a writ of error, too, is cal- 
culated to reſtore the party to ſomething he has loſt, but a 
mandamus gives no right, not even a right of poſſeſſion, 
ſo that if the judgment ſhould be reverſed, till the ſame 
ri N98 would ſubſiſt, which makes the reverſal ſignify no- 


(a) Foot v. Prowſe. 1 Str. 625, ar : " 1 p. W. 351.4 | 


(e) Bul. Ni. Pri. 204. (4) en p. 364. 


(r 1 Str. 540. . 
ting: 
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thing : for reaſons of convenience, becauſe there would be 
no end to proceedings, if every perion who was intitled to 
a mandamus, ſhould be delayed by writs of error (a). — 


Neither will a writ of error lie on the enen of * re- 


turn to a mandamus (6). 

Ir a matidamus be directed to 2 mayor in polleſfion; 
commanding him to admit another as mayor, the mayor 
in poſſeſſion, it is ſaid, cannot have a rule to ſee the char- 
ter, on the ſuggeſtion that the party applying to be ad- 


mitted was not duly elected, becauſe he may return that 
he was not elected; and in an action for a falſe return he 


ſhall have a rule to ſee the charter and take a copy (e). 


But this ſeems rather a hard meaſure of juſtice, to-deny + ' 


the means of aſcertaining the truth of what he is to return, 


and when he has at his hazard made a falſe return, give him 


the means, perhaps, of convicting himſelf, whereas if the 
ſame permiſfion had been granted to him at firſt, he might 
have made a different and a true return; or he might have 
ſeen, that he had no ground -for refuſing obedience to the 
writ, and might have admitted the party complaining 
without reſiſtance. 


Ir is laid down as a general rule, that a ele 5 


officer muſt obey the writ.— Thus, where a mandamus 


was directed to the archdeacon of Colcheſter, command. 


ing him to ſwear Rodney Fane into the office of church- 
warden, and he returned, that before the coming of the 


writ, he received an inhibition from the biſhop of London, 
with a ſignification that the biſhop had taken upon himſelf | 


to a act in the premiſes: beſide the objection that it did not 
appear that the town of Colcheſter was within the dioceſe 
of the biſhop of London, of which the court could not 


(a) 1 Str. 543. als 1 P. W. 349. Forteſc. 329. 
(%% 1 Str. 628. (e) Vid. Salk. 360. 
| OW: Bbz 2 *©- © judicially 
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judicially take notice, which alone was thought a ſufficient 
objection to the return; it was further held, that the arch- 
deacon. was but a miniſterial officer, and was bound to 


"execute the writ, whether it would be of any nn 1 


not (a). _ | 
So, to a ſimilar mandamus it being Wenne that before 
the coming of tlie writ he had ſworn in another; this was 
: held a bad return; for that, be the right which way it 
might, the officer was to do his duty (5). : 
So, where a mandamus commanded the defendant to 
ſwear in Lodge churchwarden of Temple Holy Croſs, in 
Briſtol, and he returned, that in a ſuit depending in the 
| biſhop's court, he himſelf had decreed in favour of Whit- 


Church, and that an appeal was lodged and was depending: 


this return was quaſhed, and a PTY Aprons was 
awarded (c). 

To' a mandamus directed to Dr. Ward, commanding 
him to admit Henry Dryden to the office of deputy re- 
giſter of the court of the archbiſhop of York, the doctor 
returned that John Shaw had formerly been appointed 
deputy, and had been admitted and executed the office till ſuf- 
pended, for the-reaſons ſet out in the return, for five years, 


for which time Joſeph Leech, a notary public, had been 


appointed before Dryden had been conſtituted deputy, 
That Shaw appealed, and in that appeal alleged, that the 
23d of May, 1728, he reſigned the office, and that Dr. 
N Sharpe had appointed William Smith to be deputy: that 
delegates were appointed, who, on the 23d of October, 
1728, iſſued an inhibition to Dr. Ward, as commiſſary, 

that pending the appeal he Thould do nothing to the 25 


(a) "RAS gympſon. 1 er, 608. 2 Ld. Raym. 1379 · $ Nod. 325. 
(5) Taylor v. Raym. cited a. Str. 895· | 
(e) Rex v. Reynell, Tr. 8, 9 G. a, B. R. cited 3 But, 4 

t 3 „ * 


or CORPORATIONS. | 373 


judice of the appellant : that the appeal remained undeter- 
mined; and that for theſe reaſons he could not admit Py 
den to be deputy of Dr. Sharpe. | ö 
Tux court ſaid this return could not be 8 that : 
the effect of the mandamus was not to give a right, but to 
enable the party to Mert his right; that a miniſterial offi- 
cer muſt execute the writ, let the conſequence. be what it- 
might; and that to allow to the power of inhibitions the | 
effect for which the return contended, would be too 
much (a). 
| A MANDAMUS was « directed to Dr. Harris, commiſſary 
of the conſiſtorial and epiſcopal court of the biſhop of 
Wincheſter, for the parts of Surrey ; ſetting forth, that 
Henry Griffith and Thomas Garner were in Eaſter week 
then laſt paſt duly nominated and elected churchwardens 
of the pariſh. of St, Olave, Southwark, to ſerve for one 
whole year then next enſuing, according to the ancient 
uſage and cuſtom of the ſaid pariſh ; and that they had 
often offered themſelves to the doctor to take their corpo- 
ral oath as churchwardens, and requeſted to be by him 
ſworn and admitted into the ſaid place and office, which 
- oath the doctor refuſed to adminiſter to them: the writ 
therefore commanded him, without delay, to ſwear and 
admit, or cauſe to be ſworn and admitted, the ſaid Henry 
Griffith and Thomas Garner. into the ſaid place and 
office, together with all the liberties and privileges there- 
to belonging and appertaining; or ſhew. cauſe to the 
0 contra 
A LIKE mandainus nab directed to him, 10 Par 
and admit David Griffin, Philip Cox, Iſaac - Applebee, 
and William Strickland into the ſame office. | 


(a) Rex v. Ward,» Str 293. Ba, p. 57. x Barnard, K. B. 
%% 380. 45 | ; 
: . We 'To 
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try the right in a feigned iſſue; and that the execution of 
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To the firſt writ he returned. that chere were two nds 


TW, 


depending before him, which had afterwards been conſoli- 


dated into one; in which it was diſputed ©0ho were elected 
churchwardens?” The former, on the promotion of Grif- 


fin, Cox, Applebee, and Strickland, aſferting tbemſelves 
to have been duly elected, and praying to be ſworn; the 
latter on the promotion of Griffith and Garner and two 


others, againſt Griffin, Cox, Applebee,' and Strickland : 


and that the parties on each ſide reciprocally denied the 


.. Others to be duly elected: that for theſe reaſons he could 
not, conſiſtently with his duty and the law and practire of the 


epiſcopal court, ſwear and admit, or cauſe tobe.ſworn and 


A adinitted the ſaid Henry Griffith and Thomas Garner into 


the place or office of churchwardens of the pariſtr of 


St. Olave, Southwark, until it ſhould have been judicially 
determined in the cauſe then depending before him, ac- 


cording to allegations given and proofs made thereon, ; 
< that the ſaid Henry Griffith and Thomas Garner were 


duly elected into ſuch office:“ a'l and ſingular which ſaid 
things he ſubmitted to the judgment of the court. 27 
Tus return to the other writ was to the ſame effect, 


He has no riglit to try the queſtion ; he cannot try the 


legality of the'votes. The -King's writ commands him 


to admit and ſwear: and he muſt obey it.“ 


Ir being then obſerved that there were two croſs man- 
* damus' s, and that he did not know which to. obey ; the 
court anſwered, © he muſt obey both. It is. without pre- 


judice to the right of either claimant.” 
THz court then propoſed, and the parties el to 


g — 


| only that after the words © were duly elected into ſuch 
office, was added. © by a majority of legal votes.” 
Lon p MANSFIELD ſaid, © this is an indecent return,— 
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the peremptory mandamus ſhould be /þended till after the 
trial (a). E 


Bur if this rule, 4 that a miniſterial afficer myſt at all vs | 


events obey the writ,” be taken in the ſtrict literal ſenſe - 
of the words, it will involve this abſurdity, that no return 
can be made to-the writ at all; which contradicts the tenor 
of the writ itſelf: for by that he is commanded in the al. 
ternative. to do the. thing required, or F to ew cauſe to the 
contrary. - . 
In fact there have been many caſe in which a return to Sh 
ſuch writs has been allowed. 
In the caſe of the King and White, the return to a 
mandamus commanding the deſendant, as archdeacon, to 
ſwear a churchwarden, the return was not fuit eleftus, on 
which Mr. Juſtice Forteſcue ſaid, © that it was ſettled, 
and had been often ruled, that the archdeacon could not 
judge of the election, and therefore this return was bad: 
on which a peremptory mandamus was granted. But 
note, ſays Lord, Raymond, who reports the cafe, © this 
was certainly wrong, for the return was a goad return, and 
has often been made to ſuch writs of mandamus, and, ac- 
tians brought upon the return®* (Y); and in a ſubſequent 


caſe, which occurred the ſame year, the authority of this DN 


caſe of White was again denied. This was a mandamus 
directed to Dr. Harwood, as commiſſary of the dean and 
chapter of St. Paul's, commanding him to ſwear William | 
Folbigg, one of the churehwardens of the pariſh of Saint 
Giles, Cripplegate, London: the defendant returned non 


uit eleftus, on which, it. was contended on behalf of Fol- 2 


bigg, that the return was bad; that the archdeacon, who 
was only to obey the; writ, could not judge of the election, 
(a) Rex v. Dr. Harris, 3 Bur. 1420, (Ot 6 | 
. White, 2 Ld. Raym. 1573. | a 
h B b 4 and 
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and that the caſe of he King and White was a direct au- , 


thority agaioft the return, But both my brother Rey- 
nolds and myſelf,” fays Lord Raymond, took the return 


to be good. But upon the importunity of the counſel for $4 
Folbigg, and their preſſing the authority of the King ahd 
White, and no counſel for the defendant appearing, a rule 


was made for a peremptory mandamus, niſi, at which afier- 
wards my brother Reynolds and I were much diflatisfied-; 
but the counſel for the defendant at another day coming to 
ſhew cauſe againſt the. rule, we diſcharged it. And the : 


court not being unanimous, it was ordered to come on 


again in the paper. But I never heard it ſtirred again, 


But there can be no doubt but ſuch a return is good” (a). 


-SOME other caſes will be mentioned by and by, in con- 
firmation of Lord Raymond's opinion.—Perhaps the rule 
may be more ſatisfactorily expreſſed in theſe words. 
« That a miniſterial officer to whom a mandamus is di- 
reed, muſt not excuſe, himſelf from executing the writ, 
by returning facts collateral to thoſe ſuggeſted in the writ, 


or by denying the legal conſequence of them; but that he 
may directly deny their truth.“ 7 


Ix general, when the return to a mandamus is adjudged 


| inſufficient, a peremptory mandamus iſſues (5), But if, 


notwithſtanding the -inſafficiency of the return to a man- 
damus to be reſtored, the party applying for it appear to 


have no right, the court will nat grant the -peremptory | 
writ.— Therefore, where it-was ſet forth by a mayor's 
return to a mandamus commanding him to reſtore) a bur- 
geſs in the corporation, © that the complainant had ap- 
plied to him to be diſmiſſed from the office of burgeſs, and 


that, at the deſire and requeſt of the complainant, he, the 


mayor, had done accordingly: it was objected that this 


| (a) Rex v. Harwood, 2 Ld. Raym. 1406. (6) + Sid. 286. 
N Ys . return 


% 


. F ws 


1 


or CORPORATIONS, 377 W 


| that this es did noe for Garth hdw.che Sept chin 
menced, whether by letters patent, oypreſcription, nor that 
the mayor, &c; had any power to disfranchiſe. But te 
court, on $i AIRES dene | 
party (a). | 
80, — it appeared, that the perſon te 
reſtored, had deſerted his office, and that it was filled up, 
though it was returned, that he was for that cauſe amoved 
by the common council, without ſtating, that they had a 
power ſo to do either by charter or preſcription (5). 

Ir a mandamus. come fo late to the party to whom it is 
directed, that he has not time to execute it, hs may return 
i e 

turn- (e). "£44 

The return miſt give a Jo anfiver to the ſugeeſtion 
of the writ; therefore, where a mandamus was directed to 
the mayor of Barnſtaple, commanding him to reſtore a 
perſdn to the office of recorder, and he returned guad non 
conſtat nobis, that he was ever elected, this return was ad-" 
judged void, and reſtitution awarded (d). 

Fr has been generally held, that where a mandamus to 

5 admit, only ſuggeſts that the party was elected, the anſwer 
muſt be; that he was not elected, and not that he was not 
duly elected, becauſe that is not a direct denial of an elec- 
tion in point- of fact; but that where the-writ ſuggeſts,  - 
that the party applying to be admitted was duly elected, 
a return that he was nat duly elected is ſufficient, that dein 
a direct e e iO 


— 


(a) 1 Sid. 24. 

(5) Rex v. mayor, &c., of Neweallle, Mich. #6. 1 Bal. Ni. pri. 
207. (e) 2 Ld. Raym. 1479, 2 Str. 763. - - (4) Raym. 153. 

(e) Vid. Salk, 434+ Carth, 270, 1 Show. 25h 1 Keb. 723. 
1 Sid. 2099-320, Fes 1 | 


8 ern e 


28. (e) as e 2 $tr, 1235. 4 


Cit —— 
3 


22 


* 9 
* 
- % 
* 


e n ee A; and B. 


churchwardens, ſuggeſting, that they were debito mods electi, 
and the return was quad non fuerunt debito made electi, but 


did not ſay nec corum aliguit; this was held a good return, 


becauſe the writ did not command the defęndant to ſwear 


one of them, if both were not choſen, and therefore chis was 


an anſwer to the writ (a). 
Bur in a caſe which occured the very next year (b) * 
where the writ and the return were. in the very ſame 


terms as here, the return was quaſhed : and it was ſaid that 


the defendant muſt comply with the -writ as far as he | 
could; that if one only was duly choſen, he ought to be 


' ſworn: that where the parſon claimed to chooſe one, and 


the pariſhioners inſiſted on chooſing both, and actually 
choſe two by equal votes, ſo that the defendant did -not 


know which to ſwear, he might return the matter ſpecially. 


At laſt, by the direction of the court, it was agreed tory 
the NN in a ſeigned action. | 

Wurz a mandamus, ſuggeſting that one Matthew 
Hubbard was, in Eafter week, choſen churchwarden of 
Heſton, commanded: the defendant to ſwear him in, or 


| ſhew cauſe to the contrary ; the defendant returned, that 


Hubbard was not elected in Eafter week it was object- 
ed, that this confined the election to a particular time, and 
was in the nature of a negative pregnant, as he might have 


been dhoſen at ſome other time. But the court overruled 
the objection, as the return followed the ene of the 


_ werit (ec). 


To a es: cies a corporation to reſtore 


| a man to the place of capital burgeſs, it is not a ſufficient 


(a) 7 Mod. B3, » Salk. 433, 434—Mich.'z Ann. | 
(5) Hil. > Ann. 6 Mod. a Ld. Raym. 008. 6 Mod. 8g. 38alk, 


.Þ 
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. 'thit by, cankaddd_ (> de-twad 
out; it muſt be expreſsly ſaid, that he reſigned, = *_ 
they accepted his reſignation (a)). 

Toe Gta eee 

that he had not taken tlie oaths preſcribed to be taken by 
the ſtatute 13 Car. 2, c. 1, before the mayor: the return 
was held defective, becauſe he might have taken them be- 
fore two juſtices of peace, who, in default of the mayor, 

are empowered to tender and adminiſter the oaths (b). 

A MANDAMUS was directed to the bailiffs of Morpeth, 
commanding them to reſtore a perſon to the office of 
under-ſchoolmaſter of a grammar ſchool, founded by Ed- 
ward the ſixth : they returned, that he had not taken the 8 
oaths appointed to be taken by the 1 G. 1, for which 
reaſon” they could- not reſtore him : this return was held 
inſufficient, becauſe there is an oath (c) in that act which 

he was not bound to take (4). They ſhould have ſaid, 
that he had not taken the oaths of allegiance, abjuration, 
and ſupremacy, or the oaths N e tobe to be taken by 
a ſchoolmaſter. 

Tus return muſt anſwer the 4 0 part of the writ 
with ſuch exact certainty, that the court may be able to 
determine; whether it be a ſufficient cauſe or not for not 

doing the thing commanded, It is not ſufficient that the 

proſecutor of the writ may be able | to * the retutn in 
an action for a falſe return. — 
A MANDAMUs was directed to the mayor; bali, 
and all the principal burgeſſes of the town of Abingdon, 
except R. and S. ſetting forth the conſtitution, by which. 
the commonalty were to elect two out of the capital bur- 
geſſes, of whom the mayor, bailiffs, and capital burgeſſes 
* (a) Reg. v. Lane, 2 Ld. Raym. 1394. (5) 5 Mod. 318. 
| (e) The Scotch oath, (4) Rex v. Ballivos de Morpeth, 1 Str. 8. 
7 | were 
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were to elect one to be mayor for the enluing\ year, and 
ſuggeſting, that R. and S. were capital burgeſſes, and had 
been choſen by the commonalty; it, therefore, commanded 
1 the defendants to elect one of them accordingly, and the 
F ; mayor to ſwear him into the office. They returned the 
\ 8 ſtatute 13 Car. 2, ſt. 2, c. 1, and that within twenty yeits 
1 . next after the 25th of March 1663, R. and S. had been 
| —_,. _ elefted to the office of capital burgeſſes, but that within a 
LY f year before their election, they had not received the ſacra- . 
14 ment, by reaſon of which their election was void, and they 
were not capital burgeſſes. The court held this return. un- 
certain: the writ, they obſerved, ſuppoſed the plaintiff's ; - 
capital burgeſſes, which was not anſwered by the ſpecial 
matter of the return; for though the firſt election might be 
void, yet they might afterwards haye qualified themſelves, 
and been choſen again, and there was nothing in the return 
- which excluded the intendment ofa ſubſequent election (a). 
So, where a mandamus commanded the defendants to 
admit the plaintiff to his freedom; to which they returned, 
that there were ſive court days held yearly, at particular 
times, in the Guildhall, for the admiſſion of freemen, and 
other purpoſes, on which days all perſons intitled to their 
*.. freedom, and deſiring admiſſion, had been admitted; that 
on the 26th of April a court was held, of which notice had 
been before given to the plaintiff, but that he did not then 
appear, and therefore, he could not be admitted: this re- 
turn was held inſufficient, becauſe a perſon qualified had a 
right to be admitted whenever he demanded it, unleſs he 
were confined to particulars days; and here it was not 
ſaid, that the five days were the e ouly days on which he 

could be admitted (6). _ oye LD 


3 Rex v. mayor of a 2 Salk. 438+. 1 14, 22805 589. 
0) Rex v. OI Apdr. 1. a 
Bor, 
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Bur, where the writ ſuggeſted that the plaintiff was 
duly elected, fworn and admitted into the office. of coro- 


ner, without mentioning any time, and commanded the 
defendants to reſtore him: to which they returned, that 


the plaintiff on the zgth of Auguſt 10 G. 2, was duly _—_ 
; choſen coroner ; but that neither at the time of his ſaid 
election, nor ſince that time, nor yet was he admitted or 


ſworn into the office, and that, therefore, they could not 
reſtore him: this return was held good, and the admiſſion 
of the party ſufficiently denied ; for that though the words 
« nor ſince that time” comprehended only the intermedi- 


ate time between the election and teffe of the writ, and 


conſequently would not alone have been ſufficient, yet the 
ſubſequent words, * nor is he yet admitted, denied his 


admiſſion at any time whatever. It was added, that in the 


caſe of Abingdon, had the return further alleged, that the 
party had not yet received the ſacrament, it would have 
been good (a). 

To a mandamus to proceed to an election, it bones 
return, that before the coming of the writ an election 
had been regularly had. 

Ox a ſuggeſtion, that no portreeve was elected for 
the borough of St. Michael's on the charter day, a man- 
damus was awarded, directed to the ſteward of a court 
leet, in the borough, by which he was commanded to 
hold a court leet, and impannel and ſwear a jury; 
and to charge the jury to ele& and ſwear ſome perſon 
into the office of portreeve of the ſaid borough : the 
ſteward, in his return, ſtated, '© that in obedience to 
the command of the writ, he had holden a court leet, 
and impannelled and ſworn a jury ; and had. charged the 


jury to elect and fwear ſome perfon into the office of por-" 


— — 


(a) Rex v. mayor, Ke. of Lynn, Ard. 105. 
| treeve 
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cones e derough: and that it eds bony: 


that J. S. was duly elected and ſworn into the office of 
F portreeve of the borough on the charter day; and that, 
therefore, no perſon could be elected and ſworn into the 
office of portreeve of the borough as by " writ was com- 


manded. 

Ir was odjected to'this return, that it was — 
tive, and not poſitive. _ But the court was of opinion, that 
it was ſufficiently poſitive, as to the principal fact, that a 
perſon was duly elected and ſworn i into the office of por- 
treeve of the borough on the charter day.” If this was 
true, there ought not to be any election; if it was not true, 


an action might be brought for a falſe return (a). 


Bur, to a mandamus to admit, it is not a good return, 


that before the coming or iſſuing of the writ, another 


perſon Was choſen and admitted into the office. 
A MANDAMUS was directed to Charles Luxon, mayor 


of the borough of Boſſiney or Tintagel, in Cornwall, to 


ſwear Ambroſius Manaton into the office of mayor, to 


which he had been elected: Luxon returned, that before the 
iſſuing of the writ, ſpecifying the day, he the ſaid Charles 


was removed from the place of mayor, and one William 
Amy, then choſen, admitted and ſworn,” and from that 


time hucuſque fuit et adbuc g major burgi prædicti, and by 


reaſon of his ſaid office had the cuſtody of the common 
ſeal, for which reaſon the faid Charles could not ſwear 
Manaton as the writ required AIV o juſtices, Dolben 


.and Raymond, thought the return inſufficient, becauſe it 
did not ſay, that the new mayor, Amy, was duly elected, 


and it might have happened, that he was choſen out of 


time, and not according to the charter: But Scroggs, 
C. J. and Jones, J. thought that the ſuggeſtion that Amy 


(a) Rex v. Williams, Sayer. 140. 
| ; Was 


: , * 
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A was choſen, neceſſarily implied, that he Ger ad hated; 


and that if an action were brought for a falſe return, and on 


an iſſue of elected or not elected, it ſhould appear, that he 


was not duly elected, the plaintiff would recover. But as 


the court was equally divided, a peremptory mandamus 
was not awarded (a), 


Bur afterwards, ini the caſe of the borough of Saltaſh, 
a return exactly ſimilar being made to a ſimilar mandamus, 
the whole court thought it inſufficent, becauſe it did not 


anſwer the giſt of the writ: for, by ſuch a return, any of- 


ficer might be kept out of office; as the perſon whoſe buſi- 
neſs it was to return the writ, might procure another to 
be choſen before the party intitled to be admitted could 
procure a writ; and, therefore, the defendant ought to 
have returned, that the party proſecuting the mandamus, 


had never been elected, who might then have had an ac- 


tion for a falſe return. On theſe principles the court a- 
warded a peremptory mandamus to ſwear in, and admit 


the complainant (5). 


Ir the ſuggeſtion of the writ be falſe, in not truly 1 
the conſtitution of the corporation, it is not ſufficient, that 
the return ſtate the conſtitution as it really is: it muſt poſi- 
tively deny, that it is as ſuggeſted in the writ. There- - 
fore, where a mandamus directed to the bailiffs and bur- 


geſſes of Malden, reciting, * that they ought to chooſe 


yearly two bailiffs, out of ſuch as had not been bailiffs for 
three years,” commanded them to proceed to an eleCtion : 
and they returned, that their conſtitution, by letters patent, 
was, that they ſhould chooſe ex aldermannis, and that they 
had choſen two, ſecundum formam, et effectum literarum pa- 


(a) Raym, 365. f (5) Raym, 431, 432, Sir T. Jones 177. 
| tentium 
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| tentium generally ; this was held inſufficient, becauſe ie did 
not deny the conſtitution ſtated in the writ (a). a 
. Tr has been ſeen (6), that a corporation. may poſſeſs a 
power to remove at pleaſure: as a conſequence from 
thence, it follows, that in a return to * mandamus to re- 
ſtore, they may allege this power, and that they have ex- 
erciſed it: but they muſt allege it in direct terms, and not 
f by way of recital in a charter. They muſt likewiſe rely 
y on it as the only reaſon of their having removed the party, 
and not ftate particular reaſons: for if theſe be inſuffi- 
cient, the court will award a peremptory mandamus (c). 
Bor after having reſtored the party in obedience to the 
- writ, they may immediately remove him without aſſigning 
any other reaſon than their own will.—So,- where they 
+ have removed a perſon for ſufficient - reaſons, but a pe- 
remptory mandamus has been awarded on account of the 
| Inſufficient manner in which theſe reaſons have been ex- 
preſſed in the return, they may immediately after his re- 
- ſtoration remove him for the ſame reaſons as before (d). 
To a mandamus to reſtore a jurat of Maidſtone ,to his 
place, it was returned, that by their incorporation they had 
power to elect jurats for life, if it ſhould ſeem expedient : 
that they had electẽd the party applying to be reſtored, 
and that afterwards it ſeemed expedient to them to turn 
him out, which they had accordingly-done. This was 
Held inſufficient, becauſe, though they had a power to elect 
for life, if it ſeemed expedient, it did not follow, that if 
they did actually ele& for life they had a ou to remove 
| whenever they pleaſed (e). | 
(a) 2 Salk. 1 Ld. Raym. 487. 
(6) Vid. 1 Ld. Raym. 710, ante, p. 58, 59. BY 2 
(c) Salk. 429, 435, 2 Ld. * 1240, (4) 2 Ld; Raym. 1283. 
(e) 1 Lev. * 4 Tux 
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Tux return maſt anſwer the ſuggeſtion of the writ, not 
in words only, but in ſubſtance ; for if it be true in words 
only, and not in ſubſtance, an aRion will ls for = fila 06+ 
turn (a). „ h 
A MANDAMUS e 65 he eee 
Lyme Regis, reciting, that David Robert Mitchell had, 


been duly elected, admitted, and ſworn a capital burgeſs of 


the borough, and that they had removed him without any 
juſt or reaſdnable cauſe, commanded them to reſtore him, 
or ſhew cauſe to the contrary : to this they returned, that 
Mitchell was not duly elected, admitted, and ſworn, a ca- 
pital burgeſs of the ſaid borough, and therefore they could 
not reſtore him, or cauſe him to be reſtored.,Þ 
Loxd MANSFIELD, when the caſe was firſt argued, 
fid, it appeared to him to be ſufficient if the ſuggeſtion of 
the writ was fully denied, whatever that was : that he was 
not thoroughly ſatisfied of the ſenſe and meaning of the 
diſtinction between elected and © duly elected: it 
ſcemed to be a contradiction to ſay, that a man had been 
elected, and at the ſame time to ſay, that he had not been 
duly elected: they ſeemed to him to be the fame : on an 
iſſue to try if a man had been elected, he muſt prove a due 
election. In general, indeed, where a perſon took upon 
bimſelf to ſuggeſt what he was not bound to do, that 
might be denied: but another thing ſtruck him at preſent; 
the return ſhould be ſuch as, if true, would ſhew, that the 
party had no right to be reſtored, and therefore it ought to 
deny the material part. In the caſe of Lynn (5), where 
the arguments had been very nice on this head, it was de- 
nied, that there was any admiffion. Here, they denied, 
that Mitchell was duly elected, admitted, and ſworn, in 
the conjunctive: on ſuch an iſſue he muſt prove all the 


(a) Brathwate's caſe, x Ventr. 19. (4) Ante, p. 381. 
Vor. II. Cc _ three 
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three allegations ; yet the dueneſs of his election was im- 
e beef Eee eee e judge of the 


Ox a ſubſequent day his Lordſhip Jelivered 4 opinion 

of tho court to this effect. That the grievance complain · 
| ed of, by the perſon applying for the writ, was, that having 
been duly elected, admitted, and+fworn, he has been re- 
moved by the corporation; and they were to ſhew a juſt 
cauſe of removal. It was admitted, that they could not 
remove for want of original title, but it was contended, that 
they had ſufficiently anfwered the ſuggeſtion of the writ, 
and that iſſue might be taken, or an action brought on the 
return: on full conſideration, the court were all of opinion, 
that the return muſt anſwer not the words, but the ma- 
 teriality of the writ, and nothing ſhewed this more than 
the nicety in the caſes as to elefed and duly elected. A re- 
turn which ſeemed to be guarded, and not to deny the ſub- 
ſtance, was dad, although he rather thought that nothing 
was an election but a due election. Here the material 
| ſuggeſtion was the removal. They were not to judge of 

the title. The return was in the conjunctive, not duly 
elected, admitted, and ſworn,” and therefore fallacious. If 
the truth would have warranted it, and they had returned 
not duly elected, or admitted, or ſworn, it might have been 
good. The court were all of opinion, that the return 
was inſufficient, and therefore a peremptory mandamus 
_ muſt ifſue (a). 

WHERE to a mandamus to reſtore, it is returned, that 
the party complaining was removed by the corporation at 
large, it is unneceſſary to ſtate, that the corporation has 
the power of amotion, becauſe it is incidental to them, un- 


. ; leſs | 
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leſs it be veſted by — bye law, or preſcription, r 
ſelect body (a). 
Bur where he is ſtated to have been removed by a aud a 

body, the return muſt ſhew by what title it pen that 

authority (50. 

. ˙— ninft tw prodiely” 
the cauſe and the proceedings, that the court may judge of 
e 

Tu cauſe muſt not be too generally alleged: 

the party had obſtinately refuſed to Ar he 1k = 

orders of the corporation, contrary to the duty of his of- 

fice, without ſaying what theſe rules and orders were (d). 4 al 

So, a removal for negle& of duty is bad, without ftating MY 

the particular inſtances, that the court may judge of theit , 
| lufficiency (e). 

Bur when it is part of the return, that the party ap- 

| plying to be reſtored to his freedom, had broken his oath - 
as a freeman, it is not neceſſary to ſet forth the whole of 
the oath: it is ſufficient to ſet forth ſo much of it, as to 
ſhew, that he has broken the oath (J). 

Tux cauſes of amotion, and the-regularity of the pro- 
ceedings in removing, have been fully conhdered i in for- 
mer parts of this work (g). | 

Tux return to a mandamus may contain ſeveral inde- 
pendent matters, provided they be. conſiſtent (8). 

Tnus where a mandamus commanded the defendant to 
admit and ſwear Joſeph Wright a freeman of Morpeth : 
and the return alleged, Firſt, That he was not duly ele&- * 


(a) Doug. 144 (149). Ante, p. 56. 00 14. ibid. 

(c) 2 Bur. 731. (40) 2 Ld. Raym. 1564. 

(e) Rex v. mayor, &c. of Doncaſter, Sayer 39. 

(f? Vid. Style 478, 479. C) Vol. 1, 439, Vol. 2, 6, the. . 

(b) 2 Salk. 436, 2 Ld. Raym, 1244. 
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ed; and ſecondly, That by oc infec af argon, no 
perſon could be admitted, as a freeman, unleſs he had been 
firſt approved by the lord of the manor ; and that the 
plaintiff had not been ſo approved: It was objected, that 
this return was double, and therefore; according to à rule 
of pleading, was improper : but the court held, that was 
no objection, and that the deferidant might return any 

number of conſiſtent cauſes (a). 

To a mandamus to reſtore a perſon to the office of ſex- 
ton, it was returned, Firſt, That he was not duly elected: 
and ſecondly, That there was a cuſtom in the inhabitants to 
remove at pleaſure, and that they had fo removed him pur- 
ſuant to the cuſtom : it was objected, that the cauſes were 
inconſiſtent : that he was not duly elected, and that he 
was regularly removed: but the court held the cauſes to 
be conſiſtent; becauſe, as he was in poſſeſſion in point of 
fact, they might juſtify the removal, either on the ground 
that he was not duly elected, or if he was fo, that they had 
a right to remove him at their pleaſure (). 

Bur till the cauſes, muſt be conſiſtent ; and if theybe 
not, the whole return is bad (c), becauſe the court cannot 
judge which of them is true, and which of them is falſe. 
To a mandamus directed to the mayor and aldermen of 
Norwich, commanding them to admit one Dunch to the 
place of an aldexman : they returned, that by a charter of 
Edward the fourth, the aldermen were to be choſen and 
preſented in the ſame manner as in London; that in Lon- 
don, if a perſon was elected alderman of a ward, the court 
of aldermen might refuſe him: that Dunch was elected by 


(a) Wright v. Fawcett, 4 Bur. 2041. 

(%) Rex v. churchwardens of Taunton St, James, Cop. 413- 

(c) Vid. Rex v. mayor of Cambridge, 2 Term Rep. 456, Rex v. 
mayor of York, 5 Term oy 66, 


the 
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he had not received the ſacrament within a year next be- 
fore his election; that he was turbulent and factious, and 
procured his election by bribery: and that he was not 
elected. The court held the return repugnant; becauſe at 
firſt i it admitted an election and avoided it, and at laſt aſſert- 


tory mandamus was awarded (a). 
Bor if the return conſiſt of ſeveral 1 WER matters 
| conſiſtent with one another, and Tome of them be good in 


as to the latter, and put the proſecutor to traverſe or plead 
as to the former (5). 


Tarvs, where a mandamus was directed to the mayor 


and commonalty of Cambridge, commanding them to ad- 
mit Patrick Beales into the office of common councilman z 
and they returned, that from time immemorial, ſuch perſon 
had been accuſtomed to be admitted to the freedom of the 
borough as paid ſuch ſum of money as the mayor, bailiffs, 
and burgeſſes, or the major part of them, had agreed and 
F fixed on in common hall, and'on payment of ſuch ſum, and 
1 being ſworn into the office of burgeſs, had been intitled to 
all the privileges, rights and profits belonging to that office, 
that by immemorial cuſtom within the borough, no perſon 
of was eligible to the office of common councilman who had 
nd not either actually ſerved the offices of treaſurer and bailiff, 
BY or paid ſuch ſum to be excuſed from ſerving ſuch offices, 
as had been fixed by the mayor, bailiffs, and burgeſſes, or 


te bo ww = ww” 


© the major part of them, in common hall, on the application 
"0 of the burgeſs deſiring to be excuſed from ſerving ſuch 

offices: that on the 11th day of January, 1785, it was 
ex v. (a) Reg. * of Norwich, 2 Salk. 436. 2 Ld. Raym. 1244, 


* Cc 3 agreed, 


the ward, but refuſed by the mayor and aldermen, becauſe 


ed that there was no election at all; and therefore a peremp- 


law and ſome of them bad, the court may quaſh the return 
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agreed, that Beales might be admitted to the freedom of 
the borough on payment of the ſum of thirty guineas, and 


that on the ſame day the mayor, bailiffs, and burgeſſes, be- 


lieving that he had paid that ſum to the treaſurer, directed, 


that he ſhould be ſworn into the office of burgeſs: that 


afterwards, on the 12th of April, 1785, it was agreed, that 
Beales ſhould be excuſed from ſerving the offices of trea- 


ſurer and bailiff on the payment of ten guineas ; but that, 


in fact, he had never paid either the ſum of thirty guineas 
or ten guineas: that on the 16th of Auguſt, 1787, being a 
grand common day, holden in and for the ſaid borough, a 
certain bye law, or order, was propounded in the following 
words, © ordered by the mayor, bailiffs, and burgeſſes in 
common hall aſſembled, that no perſon ſhall be eligible to 
the office of common councilman, but ſuch as have ſerved 
the offices of treaſurer and bailiff; and that no perſon hav- 
ing been diſpenſed from ſerving ſuch offices of treaſurer 
and bailiff ſhall be eligible into the office of common 
councilman, until he has actually ſerved ſuch offices, 
any uſage, bye law, or ordinance to the contrary notwith- 
ſtanding :”* that this bye law on the 24th of the fame 
month, being a grand common day, was confirmed by the 
mayor, bailiffs, and burgeſſes, then and there afſembled in 
common hall: that by reaſon of the premiſes, the ſaid 
Patrick Beale was and continued to be ineligible to the 
place and office of one of the common councilmen of the 
ſaid borough : and further, that the ſaid Patrick Beales 
was not duly elected into the ſaid place and office of one of 
the common councilmen of the ſaid borough, as by the 
writ was ſuppoſed—and for theſe reaſons they could not 
admit him. | 

To this return it was objected: Firſt, That none of the 
material facts were poſitively alleged, but that the whole 
| | muſt 
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muſt be underſtood only by way of intendment, and there- 
fore the court could take no notice of them in the man- 
ner in which they were ſtated ; but, ſecondly, Suppoſing 
the court could take notice of them, then the return was 
bad, becauſe it ſtated, by way of inference, two inconſiſtent 
facts: for, firſt, it profeſſed to ſhew that Beales was 
not a burgeſs ; and then that he was a burgeſs, but that he 
| was not qualified to be elected a common councilman, be- 
cauſe. he had not ſerved certain offices, which no perſon 
but a burgeſs could ſerve. Theſe, it was contended, were 
the only two cauſes, which were intended to be expreſsly 
returned as ſuch; for, as to the allegation at the conclu- - 
ſion of the return, that Beales was not duly elefted, that 
was not intended as a diſtin allegation, but as a conclu- 
ſion and inference from all the facts ſtated, which it was 
the province of the court to draw. That he was not duly 
elected, was meant as a concluſion from his net being eligible, 
To this it was anſwered, that the latter part of the re- 
turn, that Beales was not duly. elected, was, indepen- 
dent of the reſt, a good return to the mandamus : that 
there were no words of reference, ſuch as © therefore”, or 
« for the reaſons aforeſaid,” which would, it was confeſſed, 
have connected this with what went before, and reduced it 
to a mere inference from the facts ſtated ; but as it ſtood 

now, it was a diſtinct return of itſelf. | 
Tux court obſerved, that as they might undoubtedly 
quaſh the whole return, ſo they might quaſh a part of it 
if they thought proper, and retain the reſt: that where 
two inconſiſtent cauſes were returned, the court myſt, in- 
deed, quaſh the whole, becauſe they could not tell which 
to believe: but it did not appear that the cauſes here were 
inconſiſtent, The firſt ſtated, that he was not a burgeſs ; 
the ſecond, that granting him to be a burgeſs, he was not 
Cc 4 eligible 
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eligible to the office of common councilman: the third, 
that if eligible, he was not duly elected . They therefore 


-quaſhed the return as to the two firſt, and allowed it as to 
the laſt, © that he was not duly elected“ (a). 


RzTuRNs to writs of mandamus muſt be as certain 
fince the ſt. of Anne as before; for that act does not ex- 


ceuſe the neceſſity of preciſion in the return; though it en- 


ables the proſecutor to traverſe the material —_ alleged 
in it (). 

Ir a clerk of the peace be removed by the juſtices, and 
apply for a-mandamus coinmanding them to reſtore him, 
and they return a judgment given by them for his removal, 
on a complaint made of offences committed by him : the 
court will not grant a peremptory mandamus, though the 
offences be not alleged with certainty, becauſe the order 
of the juſtices is a judgment till ſet aſide : the proper way 
is, to have the order removed by certiorari, and on the re- 
turn to that 'writ to take exception to it, and. jf it be 
quaſhed, then to apply for a mandamus (c). 

AFTER a peremptory mandamus to ſwear in an officer, 
no ſubſequent examination ſhall be admitted by ſummary 


application to inquire whether, he was lawfully elected, 


though that application come from the attorney-general,— 
Therefore, where a mandamus was directed to the jurats 
of Rye, commanding them to ſwear in Turner mayor of 
the town, and the minority, with deſign, made an inſuffi- 
cient return, on which a peremptory mandamus iſſued, and 
Turner was ſworn in: the court refuſed an application 
afterwards made by the attorney-general for a mandamus 
to ſwear in one Crouch, who had been elected mayor, ob- 


( Rex v. mayor, &c. of Cambridge, 2 Term Rep. 456. 


(5) Vid. 2 Bur. 729, 733, 735, 741, 744» Dong. 131, (173), 
182, (176). (e) Baine's caſe, 2 Ld, Raym, 2268, | 
To 5 ſerving, 
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ferving, that it was-not now their buſineſs to decide between 
the claimants, till the matter ſhould be regularly tried. 
In this caſe the pee try the queſtion in a 
feigned iſſue (a). 

Tus ſtatute of Queen 4. gives colts to the party 
proſecuting a mandamus, only in the caſe where a return 
is made, and proceedings had, and judgment given in his 
favour. - But it makes no proviſion for coſts in caſe the 
writ is obeyed, though the party proſecuting it may have 
been put to conſiderable expence. Lo remedy this griev- 
ance in the caſe of perſons intitled to be admitted to the 
freedom of corporations, it is enacted by the ſt. 12 G. 3, 
c. 21, „that where any perſon ſhall be intitled to be ad- 
mitted a citizen, burgeſs, or freeman of any city, town 
corporate, borough, cinque port or place, and ſhall apply 
to the mayor, or other perſon, officer or officers in fuch 
city, &c. who hath or have authority to admit citizens, 
burgefles, and freemen, deſiring to be admitted a citizen, 
burgeſs, or freeman; and ſhall give notice, ſpecifying the 
nature of his claim, to ſuch mayor or other officer or offi- 
cers, that if he or they ſhall not ſo admit ſuch perſon a 
citizen, burgeſs, or freeman, within one month from the 
time of ſuch notice, an application will be made to the 


court of King's Bench for a writ of mandamus to com- 


pel ſuch admiſſion; and if ſuch mayor or other officer or 


officers ſhall, after ſuch notice, refuſe or neglect to admit 


ſuch perſon, and a writ of mandamus ſhall afterwards iſſue 
to compel ſuch mayor or other officer or officers to make 


ſuch admiſſion, and in obedience to ſuch writ, ſuch perſon 


ſhall be admitted by the ſaid mayor, or other officer or offi- 
cers, a citizen, burgeſs, or freeman of ſuch city, town 
corporate, borough, cinque port or place, then ſuch per- 


: (a) Sir T. Jones, 215. 


ſon 
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fon ſhall, unleſs the court ſhall ſee juſt cauſe to the con- 
trary, obtain and receive from the ſaid mayor, or other 
officer or officers ſo neglecting or refuſing, all the coſts to 
which he ſhall have been put in applying for, obtaining, 
and ſerving ſuch writ of mandamus, and enforcing the 
ſame, by a rule to be made by the court out of which ſuch 
- writ ſhall iſſue, for the payment thereof, together with 
the coſts of applying for, obtaining, ſerving, and enforcing 
the ſaid rule; and if the rule ſo to be made ſhall not be 
obeyed, then the ſame ſhall be enforced in ſuch manner as 


other rules made by the ſaid court (a). 


(a) Note: By the ſame ſtatute it is enafted, that, in order that it 
may be known what perſons are from time to time admitted freemen or 
burgeſſes of any city, &c. the mayor, bailiff, town clerk, or other 
officer of any city, &c. having the cuſtody of, or power over the re- 
cords of the ſame, ſhall, upon demand of any two freemen or bur. 
geſſes, permit ſuch freemen or burgeſſes, and their agent or agents, at 
any time between the hours of nine in the morning and three in the 
” afternoon, to inſpe& the entries of admiſſion of freemen, burgeſſes, or 
other inferior corporators, and to take copy or extracts therefrom, pay 
ing for every ſuch inſpection 28. 6d. and for every ſuch copy or extract, 
not exceeding ſeventy-two words, the ſum of 4d. and ſo in proportion 
for all ſuch copies or extracts: and if any mayor, bailiff, town clerk, 
or other officer ſhall refuſe or deny the inſpection of any ſuch entries, 
or to give copies or extracts as before directed; he or they ſhall, for 
every ſuch denial or refuſal, forfeit the ſum of 100l. to any perſon who 
ſhall ſue for the ſame ; to be recovered, with full coſts of ſuit, by action 
of debt in any of his Majeſty's courts of record at Weſtminſter, in 


which action, it ſhall be ſufficient for the plaintiff to allege in his decla- 


ration, that the defendant or the defendants is or are indebted to the 
ſaid plaintiff in the ſum of 1001. for money had and received to his uſe; 
provided that ſuch aftion ſhall be commenced within the ſpace of one 
year after the cauſe of it ſhall haye ariſen, and not afterwards. 


SECTION 
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SECTION III. 


Of Informations in the nature of Duo Warrants. 


By the fiction of the feudal law, the King, as the head 


and viſible repreſentative of the community, was con- 
ſidered not only as the ultimate proprietor of all the land 
in the kingdom, but the fountain from whence all public 
franchiſes were derived; and if any individual or collective 
body of men, whether corporate or not, without legal au- 
thority, exerciſed any ſuch franchiſe, it was conſidered as 
an uſurpation on the King's prerogative: if a franchiſe 
had been legally granted, but was exerciſed in a manner 
inconſiſtent with the expreſs or implied condition of the 
grant, TINS CANE forfeited, and the King 
might reſume it. 

THe manner by which either the original title to fran- 
chiſes was tried, or the forfeiture of them for ſubſequent 


miſapplication was enforced, was by writ of quo w- R- 


RANTo, Which was called the King's writ of right for 
franchiſes and liberties : and in analogy to other writs of 


right, the judgment was final for the point adjudged, whe- - 


ther againſt the King or againſt the defendant (a). 

Tunis was an original writ iſſuing out of Chancery, di- 
reed to the ſheriff of the county, commanding him to 
ſummon the defendant to be at ſuch a place before the King 
at his next coming into the county, or before the juſtices 
itinerant at the next aſſize, when they ſhould come into 
thoſe parts,” to ſhew by what warrant, quo warranto, 
he claimed the franchiſes mentioned in the writ (5). 


(a) „ Inſt. 282, 1 Bulſtr. 35, 36. 
(5) St. quo warranto, 6 Ed. 1, ſ. 5. By being before the King, 
2 


By 
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By the authority of this writ the ſheriff was to ſummon + 
the defendant forty days before the time appointed for the 
coming of the King's Bench, or of the Juſtices in Eyre, 
into the county, to appear before them reſpectively at the 
day, to ſhew by what authority he claimed to exerciſe the 
franchiſes mentioned in the ſummons. If he did not ap- 
pear at the day, judgment was given, that the franchiſes 
ſhould be ſeiſed into the King's hands, in the name of a 
diſtreſs, which the defendant might at any time during the 
ſitting of the King's Bench, or of the Eyre, come in and 
replevy, and then plead, as if he had appeared at the firſt - 
day. The conſequence of his not coming to replevy them 
during the ſitting, will be conſidered hereafter (a). 

TRE ſtatute of Glouceſter (5b) ſo far altered this pro- 
ceſs, that if the defendant did not appear on the firſt day, a 
venire facias iſſued to the ſheriff, commanding him to 
ſummon the defendant to appear on the fourth day, on 
which, if he did not appear, judgment of ſeiſure was given, 
as before this ſtatute on his non · appearance on the firſt 
day (c). 

Ir the defendant appeared en the return of the ſummons 
or of the venire, a day was given him to plead, or he might 
plead on his appearance, and if his plea was inſufficient, 
Rill a day was given him; on which, if he made default, 
judgment of ſeiſure was given as in the caſe of his non-ap- 
pearance on the firſt day: but there was this difference be- 

. tween the effect of the judgment in theſe two caſes, that 
when it was given for non-appearance, he might, within 
the ſitting of the King's Bench, or of the Eyre, replevy 
the franchiſes as a matter of * without paying any 


(a) Vid. 2 Inſt. 282, Keilw. 139, 1 
(6) Quo war, 6 Ed. 1, ſ. 5. 
{c) Vid. Jenk. 141. 2 Rol. Rep. 4. 92, 
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tue! dut when it was given for his default on the day 
given him to plead, the court might impoſe a fine upon 
him, before he was permitted to replevy (a). 

Tx1s was the ordinary courſe of proceeding at com- 
mon law before the juſtices in Eyre, and the court of 
King's Bench, when it accompanied the King in his pro- 
greſs through the different counties; but a more ſummary 
mode was adopted by Edward the firſt, in the beginning. 
of his reign. As he wanted money, it was ſuggeſted by 
ſome of his counſellors, that few of the nobility, clergy, 
or commonalty who had franchiſes by the grant of his 
progenitors, could produce the charters in ſupport of the 
claim, as moſt of theſe had, by length of time, or from the 
tumult and confuſion of the civil wars in the time of 
Henry the third, or by accident, been either loſt or de- 
ſtroyed: in conſequence of this council, the King iſſued a 
proclamation, commanding every man who had liberties 
or franchiſes to appear before certain perſons commiſſioned 
for that purpoſe, to ſhew by what title he claimed them ; 
on which many franchiſes which had long been quietly 
enjoyed, were taken into the King's hands e guo# 
mulls tabuld conſtarent. This produced much diſcontent 
throughout the kingdom; and therefore the King, who 
well underſtood how to prevent the ill conſequences of an 
obnoxious meaſure, gave his approbation to the ſtatute of 
Glouceſter (C). 

By that ſtatute it was enacted, that a writ, in genera. 
terms, ſhould iſſue to the ſheriff of every county, com- 
manding him to permit all perſons within his county to 
continue in the enjoyment of ſuch liberties as they had 


(a) Vid. Maynard's Ed. 2, 530. Keil. 137 b. pl. 1. 9 Co. 22 b. 
29 4, (6). 6 Ed. 1, vid. 2 Inſt. 280. 
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hitherto reaſonably uſed till the coming of the King into 
that county, or till the coming of the juſtices in Eyre, or 
till the King ſhould give ſome further direction on the ſub- 
| | 
Bur at the ſame time the form of another writ was pre- 
ſeribed, by which the ſheriff was commanded to make 
public proclamation throughout his county, as well in cities 
as in boroughs, and other trading towns, and elſewhere, 
that all thoſe who claimed to have any liberties by charter, 
or otherwiſe, ſhould appear before the juſtices at the firſt 
aſſize, when they ſhould come into thoſe parts, to ſhew by 
what authority they claimed to have them (5). 

FPus proclamation was to be made forty days before 
the coming of the juſtices, in analogy to the ſummons on 
the common writ ; but every individual, who claimed any 
franchiſe, was, without any ſpecific complaint made againſt 
him, at his own peril, without a particular ſummons, to 
come and ſhew what franchiſes he claimed, and by what 
warrant, If he did not come in at the day, his franchiſes 
were to be taken into the King's hands in the name of a 
diſtreſs, by the ſheriff of the county, ſo that he ſhould not 
uſe them till he came to anſwer before the juſtices: when 
he came he might replevy them ; but he was then to an- 
{wer immediately according to the form of the general 
writ. If he objected, that he was not bound to anſwer 
without an original writ proſecuted individually againſt 
himſelf, inquiry was to be made, whether he had uſurped 
or occupied any liberties on the King or his predeceſſors, 

 * of his own head or preſumption,” or whether his anceſ- 
tors had died ſeiſed of them? if, © by any mean,” the for- 
mer appeared to be the caſe, he was to anſwer immediately 


(a) Quo. war. 6 Ed. 1, f. 2. (5) Id. ſ. 4. 
| without 
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without writ z if the latter, then he was to be indulged with 
an original writ out of chancery, the form of which is 
given in the ſtatute, and ſeems to be the ſame as that at 
common law (a). The proceſs given to compel an an- 
ſwer has been already deſcribed (5). 

THe defendant to a particular writ might either diſclaim 
or plead; if he pleaded, it was incumbent on him to ſhew 
a complete title againſt the King (c), in which reſpect 
there is a remarkable difference between this proceeding, 
and a civil action: in the latter, the plaintiſf mult recover 
by the ſtrength of his own caſe, and muſt not reft on the 
weakneſs of the defendant's plea; for however defeQive the 
latter may be, yet if the plaintiff do not ſhew a cauſe of 
action, he cannot recover: but as all franchiſes are de- 
rived from the crown, the writ of quo WARRANT0 ſhews 
no title in the King to have the particular franchiſe ex- 

erciſed by the defendsnt, but calls upon the latter to ſhew 
by what title he claims it, and if the title he ſets forth 
be incomplete, the King is intitled to judgment (4). 

To the plea there might either be a demurrer or re- 
joinder on behalf of the King, and ſubſequent pleadings as 
in other caſes (e). 

IT frequently happened, that though the defendant ſhew- 
ed a good title, by a charter from the King, the juſtices 
delayed to give judgment in his favour under pretence of 
their not being certified of the King's pleaſure: in this 
caſe the defendant was under the neceſſity of ſuing out of 
chancery a writ de libertatibus allocandis, which, after re- 
_ citing the defendant's title, commanded the juſtices to al- 
low it (J). 


(a) 1a. f. 3. (5) Ante, p. 356. (e) 9 Co. 28 2. 
(4) vid. 4 Bur. 2146, 7. (e) Vid. the ſt. quo war, ſ. 5. 
(Ff) Reg. 162, F. N. B. 229, 2 Taſt, 495. 


Bur 
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Bur as this writ lay only where the defendant ſhewed 
a charter, he was without remedy where he claimed by 
preſcription. This being the ſubject of much complaint, 
contributed to produce the ſtatute de quo warrants novum 
in the eighteenth year of Edward the firſt, by which it was 
enacted, that all under the King's ets who could 
verify, by good inqueſt of the country, or otherwiſe, that 

they and their anceſtors, or predeceſſors, had uſed any 

manner of liberties of which they were impleaded by writs 
of QUO WARRANTO, before the time of King Richard, or 
in all his time, and had continued hitherto, ſo that they had 
not miſuſed ſuch liberties, ſhould be adjourned further to 
a certain day reaſonable before the ſame juſtices, within 
which they might go to the King with the record of the 
juſtices ſigned with their ſeal, and the King ſhould, by his 
letters patent, confirm their eſtate (a). 

IT ſeems, that before this ſtatute, va its of quo warranto 
had been frequently made returnable in the courts at 
Weſtminſter, and that where they were made returnable 
in the eyre, the juſtices frequently adjourned the queſtion 
to thoſe courts (5). Both theſe practices were productive 

of great oppreſſion and expence to the defendants, and 
were, therefore, frequently the ſubject of complaint. The 
King, therefore, by this ſtatute, granted, © that, for ſpar- 
ing the coſts and expences of the people of his realm, 
pleas of quo warranto from thenceforth ſhould be pleaded 
and determined in the circuit of the juſtices, and that all 
pleas then depending ſhould be adjourned into their own 


ſhires, until the coming of the juſtices into thoſe parts“ (c). 
| WHEN 


(a) 18 Ed. 1ſt. 2. (6) Vid. Maynard's Ed. 2, 530. 2 Inſt. 497. ſy 
(c) S. 2. Lord Coke, in his 2 Inſt. 497, ſays, of this branch we ar 


find a notable caſe in our books. The archbiſhop of York was in 
poſſeſſion 
5 
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Wuen the juſtices in Eyre ceaſed, © then,” ſays Lord 


Coke, this branch of this ſtatute for the eaſe of the ſub-. 


ject, and for ſaving their coſts, charges, and expences, loſt 
its effect; for with juſtices in Eyre this branch lived, 
and with them it died” (a). So, that what writs of quo 


* 


et nt 27 cho ive bene and in the IT 


Edward 2, in the time of Fobx archbiſhop, the ſame franchiſe was 
ſeized into the King's hands; after the deceaſe of John, William his 


ſucceſſor ſued in parliament in the reign of Ed. 3, by petition of right, 
to be reſtored to the ſaid franchiſe ; and afterwards by parliament the 
petitioner was reſtored to the poſſeſſion of the franchiſe, and by the 
ſame award it was adjudged, that the faid William, the petitioner, 
ſhould anſwer the King when and where he pleaſed; and the like 
award was made on the petition of the ſaid William in the parliament 
the morrow after the feaſt of St. Katherine, in the fourth year of the 
ſaid King; whereupon the King brought a writ of quo warranto 
againſt the ſaid William, archbiſhop, returnable in the court dſ common 
pleas, to know by what warrant he claimed to have priſage of wines 


in the port of Hull; Parning, that famous ſerjeant, (who after was 


Chief Juſtice, and after that Lord Treaſurer of England, and laftly, 


Lord Chancellor of England) of council with the archbiſhop, pleaded 


to the juriſdiction of the court, and demanded judgment, if the areh- 
biſhop ought ty make any anfwer there, for that King Edward, grand- 
father of Ed. 3, made a ftatute (intending this ſtatute of 18 E. 1) 
which provided that pleas of quo warranto ſhould be pleaded before 
juſtices in Eyre in the counties, and that it was ordained by a ſtatute 
made in the time of King Ed. 3, at his parliament at Northampton, 
that by a writ under the great, or privy ſeal, no diſturbance ſhould be 
that common right ſhould not be done to all, and we intend not, faith 
he, that againſt the ſaid ſtatute, which is a law common to all, that we 
ought to anſwer in this court. The matter concerning this act of 25 
Ed. 2, was not denied, but Sir William Herle, C. J. who gave the rule, 
replied, upon the award of parliament, that the archbiſhop ſhould an- 
wer the King, when and where he would, and thereupon Parning 
anſwered over. (a) 2 Inſt. 498. | 
Vor. II, Dd. _ warranto 
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warranto were . afterwards proſecuted, were neceflarily 
made returnable in the courts of Weſtminſter, and moſt 
commonly in the. King's Bench: the preceſs was the 

fame as on writs returnable before the juſtices of Eyre; 


and if the defendant did not come in within the term in 


which the venire was returnable, and replevy his franchiſes, 
the canſequence was the ſame as in the caſe of his not re- 
plevying them during the fitting of the Eyre (a). | 

' AFTER plea pleaded, the defendant, it is ſaid, might 
have amended his plea, paying coſts, before demurrer joined; 
and the reaſon given is, that'the party is for ever concluded 
by the judgment : but, after demurrer joined, it is * it 
ſeems, that he could not amend (v). 

WHERE a perſon came before the juſtices i in Eyre, in 


conſequence of the general proclamation, without an 


original writ, the entry on the record, after the genera} 
title of © PLACITA DE QUO WARRANT®0,” was ſimply, 
« ſuch a one gives to the Lord the King ſo much for li- 
cence to claim and have the liberties undermentianed:” 
then ſetting out the liberties, and the title by which he 


claimed them, it concluded with and by that warrant he 


claims, &c.“ (c). 

Wurm the party came in conſequence of a particular 
writ, the entry, aftet the general title, was, that ſuch an 
one was ſummoned to anſwer to the Lord the King by 
what warrant he claims to have ſuch and fuch franchiſes (d). 
If the party appeared and pleaded, then the entry was, 
&© and the aforeſaid comes, and as to — fays,” &c. 
- ſetting forth his title or diſclaiming. | 

(a) a Inſt. 283, (5) x Sid. 4. (e) Raſt. 540 b; 

(4) Raſt, 549 h. Madox 130, 285, 6. Madox, 130, adds, te with- 
out the leave of the King or his pragenitors, which ſeems ſuperfluous, 
and is not in the writ of quo warranto in it, 6 Ed, 1, oY 


4 


# 
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In both caſes, of a claim in conſequence of the general 


proclamation, and of an appearance to the original writ, if 


the attorney general thought the title of the defendant ſuf- 
ficient, he prayed, that it might be inquired by the coun- 
try, in what manner the defendant and his anceſtors had 


uſed the franchiſes; on which a © fiat inde jurata was en- 
texed; a jury of inqueſt appeared on the day appointed, 


and according to their verdict judgment was given for the 
defendant or for the crown (a). | 

THe form of the judgment will be the ſubjet of future 
conſideration. 

AFTFER the circuits of the juſtices i itinerant ceaſed, this 


writ of QUO WARRANTO gradually went out of uſe, and 


an INFORMATION in the nature of QUO WARRANTO, at the 
ſuit of the attorney general, was ſubſtituted in its place (5). 


THz form of this information is thus: © Such an one, at- 


torney general of the Lord the King, who ſues for the 
Lord the King in this behalf, comes here into the court of 


our ſaid Lord the King, before the King himſelf, at Weſt- - 


minſter, on in this ſame term, and for the 
faid Lord the King gives the court here tq underſtand and 
be informed, that for the ſpace of ——- now 
laſt paſt and more, have uſed, and ſtill do uſe, without any 
warrant or royal grant, the following liberties and fran- 
chiſes, to wit, „ of all which liberties, privileges, 
and franchiſes aforeſaid, the ſaid , during all the time 
aforeſaid, have uſurped, and ſtill do uſurp upon the faid 
Lord the King, to the great damage and prejudice of his 
royal prerogative, whereupon the ſaid attorney of the ſaid 
Lord the King, fot the ſaid Lord the King, prays the ad- 
vice of the court in the premiſes, and due proceſs of law 


(a) Vid. Raſt. 540b. + (6) Vid. 3 Bur. 187. 
| _ Dd2 againſt 
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againſt the ſaid in this behalf to be made, to anfwer 
to the ſaid Lord the King, by what warrant he claims to 
have, uſe, and enjoy the liberties, privileges, and franchiſes 

Tuts is the form, whether the information be brought 
for an uſurpation without any original title, or for a 
ſubſequent forfeiture, where the original title is not d 
* (a). 

THe proceſs uſually md on the roll 3 indi- 
viduals, whether claiming to act as a corporation, or claim- 
ing any other franchiſe, is a venire facias, ſometimes with 
a clauſe of non omittas, and ſometimes without. 
The entry immediately after the concluſion of the informa- 
tion, is thus: © whereupon the ſheriff is commanded, that 
he cauſe to come: or, © that he omit not, &c. but that 
he cauſe to come, &c. to anſwer, &c.“ 

Ir the defendants do not appear at the day, the next pro- 
ceſs awarded is a diſtringas (b). Againſt a corporation, not 
| proſecuted for acting as a corporation, but for uſurping 
other liberties, the firſt proceſs awarded is a di/ringas, and 
the entry on the roll in this form: © whereupon it is 
agreed, that the aforeſaid mayor and commonalty, and 
citizens of be diſtrained by all their lands, &c. 
ſo that, &c. to anſwer to our Lord the King in the pre- 
miſes, and the ſheriff is commanded, that he diſtrain them 
in form aforeſaid, ſo that, &c. at ſuch a day” (c). 

WHETHER, if the defendants do not appear, the proper 
courſe be to feine the liberties into — 19 


(a) Vid. Co. Ent. 527564, per tot, quo war. V. na the of 
London. 
(5) vid. quo. war. v. city of London, » Co, Ent, d. per tot. 
(c) Vid. cps Ui 
5 1 the 
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the wary of quo warrants, vil be examined on a future 
occaſion. 


THouGH a venire facias and diſtringas are the proceſs | 


uſually awarded on the roll, yet it ſeems. that againſt in- 
dividuals who cannot be perſonally ſerved with the venire, 
proceſs of outlawry lies (a). 

Wurs the defendant appears, he may either diſclaim as 
to all, or plead as to all the franchiſes mentioned in the in- 


formation; or he may plead as to part, and diſclaim as to_. 


part. 


Ir he Ahn 2s te un the entry is in this em; © tha. 


ſaid , proteſting that the information aforeſaid is 
not ſufficient in law, and that he is not under any neceſſity 
by the law of the land to anſwer thereto, for plea never- 
theleſs, faith, that he never uſed the aforeſaid liberties, 
privileges, and franchiſes, nor any of them, nor in the ſame, 
or any of them, ever uſurped upon the faid Lord the King, 
in manner and form as by the ſaid information is ſuppoſed, 
but in the ſame, and in every of them, diſclaims and diſ- 
avows, whereupon he prays judgment, and that he may be 
diſmiſſed by the court” (b). 

IF he plead as to part, and diſclaim is 00-yerg; the en- 
try of the diſclaimer, after the plea, is in this form: - and 


as to the reſidue of the liberties, privileges, and franchiſes 


in the ſaid information above ſpecified, upon the faid Lord 
the King ſuppoſed to be uſurped by the faid , the 
ſaid ſays, that he never uſed, nor does he now uſe 
the reſidue, &c.“ (c). 

WHERE the defendant pleads, the entry is in this form : 
* the ſaid ——, co the aforeſaid liberty, &c. of 


(a) Vid, Patrick's caſe, Cro. Jac. 528. Garrard v. Reg. id. 531, 


both of which ſeem to have been informations in the nature of quo war, 
(5) Co. Ent. $27 b. | (c) Id. 529 d. | 
| Dd3 fays 
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| fays ——,” Here he ſets out his title to the particular 

franchiſe; and ſo of every other claimed by a diſtin title, 
and concludes his plea as to each, in this manner: © and by 
this warrant the faid ——— has uſed during all the time 
aforeſaid, in the ſaid information mentioned, and ſtill uſes 
the liberties, privileges, and franchiſes of - as he 
well might and ſtill may: without this that the ſaid 
has uſurped, or now does uſurp the ſaid liberties, &c. on 
the ſaid Lord the King, in manner and form as by the in- 
formation aforeſaid, for the ſaid Lord the King, is above 
ſuppoſed: all which the ſaid is ready to verify, 
as the court, &c. whereupon he prays judgment, and that 
all and ſingular the liberties, &c. above by him as aforefaid 
claimed, may be allowed and adjudged to him, and that he 
may thereupon be diſmiſſed from this court” (a). 

Tux attorney general then demurs or replies, and the 
ſubſequent provintings are in the ſame manner as in civil 
actions. 

Tux judgment Gems to be the ſame, and ſubje& to - 
the ſame varieties as on the writ of quo WARRANTO. 

IF it be given in favour of the defendant, the entry 
is in this form: © it is conſidered, that the liberties, &c. be 
allowed to the faid —;” or thus: © the ſaid —— may 

uſe, have, and enjoy, all the faid, &c. and that the faid — 
as to the ſaid premiſes may be diſmiſſed from this court, 
SAVING always the right of the ſaid Lord the King, if 
hereafter, &c.“ (5). 

« Tris ſalvo jure for the King,” fays Lord Coke, 
ce ſerveth for any other title than that which was ad- 
judged ; and therefore William de Penrugge, the King's 
attorney, for proſecuting a c WARRANTO againſt the 


(a) Co. Ent. quo war. per tot. 
(3) Id. 535 b. 537 a. Raf, 4 b. 
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abbot as Fiſchamp for franchiſes within the manor of 
Steyning, /ire precepts, was committed to gaol' (a). 

On diſclaimer, by the defendant, the attorney general 
prays, © that whereas the ſaid „ by his plea, has 
diſavowed and difclaimed all and ſingular the liberties, &c. 
above ſpecified, judgment may be given for the King, and 
that the ſaid ——, with the ſaid liberties and franchifes, or 


any of them, may no way intermeddle, but may hereafter 


be altogether excluded from the ſame ;” and judgment is 
accordingly given in that form (5). - 

W1TH teſpect to the form of the judgment for the King, 
when it is given en the defendant's pleading, there has been 
much difficulty and diſpute (c). 2 

In che year bock of the 15 Ed. 4 (4), this rule is laid 
down, © that where it clearly appears to the court, that a 
liberty is uſurped by wrong, and exerciſed on no title, 
either by the King's grant or other wiſe, judgment only of 
ouſter ſhall be entered: but that where it appears, that the 


King or his anceſtors have onee granted a liberty, and the 


liberty is forfeited by miſuſer or non-uſer, the judgment 
ſhall be, that it be ſeized into the King's hands; and the 
reaſon given for the diſtinction is, that where the liberty 
or franchiſe kas been uſurped, the King cannot have that 
which never legally exiſted ; but in caſes of an abuſer or 
non-uſer of a franchiſe: once lawfully granted, the King 
reſumes that which originally flowed from his bounty (e), 
and this courſe in the latter cafe, it has been ſaid, is moſt 
beneficial for the ſubject, who, though by forfeiture, miſ- 


(a) 2 Inſt, 282, (5) Co. Ent. 27 b. 
(c) Vid. the caſe of the quo. war. againſt the city of London, and 
Sir James Smith's caſe, 4 Mod. 52, Skin. 295 1 Show. 263, Carth. 217. 
(d) 15 Ed. 4 f. 7 b. 
(e) OT s Arg. duo war. 17. 2 Term Rep. 551. 
D d 4 pleading, 
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lating, or default, he may loſe his liberty, may have re- 
* courſe to the King's mercy for reſtitution (a. 
From this it would ſeem, that the only caſes in which 
judgment of ou/ter only ought to be given, is where there is 
no culbur of title in the defendant, or where a franchiſe is 
claimed by preſcription, but it is ſuch, that by the law it 
cannot be-ſo claimed. 

As if a man claim to hold a court 6 

8 manor held by copy of another manor; there judgment of 

couſter only ſhall be given, becauſe a copyholder being onlß 
tenant at will, cannot hold a court baron to have forfei- 
tures, and hold pleas in a writ of right (5). 

Bur where there is a colour of title, but the pleading of 
the defendant defective, there is only judgment of ſeiſure, 
and a ee Mey Sec guns ma 

cella (e). 

a 80, in the caſe of New Malton, though the iſſue that the 
corporation was by preſcription, was tried againſt them; 
yet as they had long ated as a corporation, and might 

have miſpleaded their title in claiming that by preſcription - 

* which commenced by grant within time of memory, judg- 

ment only of ſeizure was given, and not of ouſter (d). 

- WHERE grants appear, but either the parties are not 

| capable of taking, or the liberty or privilege granted, not 

| allowable by law, the courſe has been to enter a mixt 

| ' judgment both of ſeizure and ouſter (e). 

| Tuvus, in the caſe of the inhabitants of Denbigh, who 

if claimed by charter ſeveral liberties, but it appearing, that 
they were not a corporation, and conſequently * no ca- 


© (a) Sawyer's Arg. loc. cit. 
() Rex. v. Stanton, Yelv. 190. Cro. Jac, 259, cited Sawy. Arg. 
loc. e. (c) 9 Co, 24 2, Co. Ent. 43 a. 


N (4) Sawy. Arg. loc. cit. (e) Id. ibid. 
| . | | pacity 
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pacity to take, yet the uſurpation being by colour of 


letters patent, the judgment was mixed both of ſeizure and 
ouſter (a). 


So, where a quo warranto was brought againſt one 


Cuſack, and other aldermen of Dublin, for claiming, 
among other things, that they, excluſive of others, ſhould 
buy and ſell all merchandizes, that nobody ſhould buy of 
another, or ſell to another, and that all merchandizes ſhould 
be brought to their common hall; and they pleaded a 
charter of Queen Elizabeth : the court of King's Bench in 

England, on a writ of error from Ireland, were of opinion, 
that the liberties granted did not paſs nor could be lawfully 
uſed: but the uſurpation being by colour of a grant, judg- 
ment of ſeizure, as well as ouſter, was given (5). 

Ix addition to the judgment of ſeizure or of ouſter, or 
of ſeizure and ouſter, except only in the caſe of ouſter on 
diſclaimer, there is alſo judgment, that the defendants be 
taken to make fine to the King for the uſurpation (c). 


And in this reſpect, it ſeems the judgment in the informa- * 


tion differs from that in the writ of quo wARRANTO; for 
in the latter, it is apprehended, there could be no judgment 
of capias pro fine : the defendant was in the nature of a 
plaintiff; he made his claim; if he failed in making it 
good, the judgment was not capias profine, but quod lit in 
miſericordia (4). 
AFTER judgment, the neon; courſe is to iſſue a writ 
of ſeizure-to the ſheriff, which, after reciting the proceed- 
ings in the quo warranto, commands him to ſeize the liber- 


(a) Co. Ent. 537-539 4. : H 
(6) Palmer 1, 2 Roll. Rep. 173, cited Treby's Arg. quo war. 5 
Sawyer s Arg. loc. cit. (c) Co. Ent. quo war. per tot. 
(4) Vid. Raſt, Ent. 540 a. pl. 1, and Ld. C. B. Eyte's Arg. in dom, 
proc. in Rex v. Amery, 364. 25 ö g 
| tics 
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ties into the King's hands (a). But this writ, in point of 


fact, has not always iſſued. 
 Wartxe ſeveral franchiſes are — by the ſame 


chartet, and one is ſubordinate and incident to the other, 


the forfeiture of the principal is the forfeiture of the ſubot- 
dinate and incident; but when the franchiſes are indepen- 
dent, and the one may ſtand without the other, the for- 
feſture of the one is not the forfeiture of the other: Thus, 
where the defendant claims a market and toll, the latter 
not being inſeparably incident to the former, the forfeiture 
of the toll does not include the forfeiture of the market: 


but if the defendant abuſe the court of Piepowders, which 
is inſeparably incident to a market, the forfeiture of Ws 


former is a forfeiture of the latter (5). 


WHERE a quo warranto, or an information in the na- 
ture of it, is brought for ſeveral franchiſes, it is as ſeveral 
writs or ſeyeral informations, to which there may be ſe- 
veral pleas and ſeveral judgments; becauſe the defendant 
may claim one franchiſe by one title, and another by 
another (c).. | | 

Ar common law, informations might, in many cafes, be 
exhibited ex officio by the maſter of the crown office, as the 
King's coroner and attorney, on the ſuggeſtion of pri- 
vate perfons : whether informations in the. nature of quo 
warranto were of that number, will be conlideved here- 


after. 
By the ſtatute 4 and 5 W. and M. c. 18, after reciting, 


cc that divers malicious and contentious perſons had, more 


of late than in times paſt, procured to be exhibited and 
proſecuted, informations in their Majeſties court of King's 


| Bench, at Weſtminſter, againſt perſons in all the counties 


(a) Vid. Co. Ent. 539 b. (6) Palm. 82, (6 Palm, 7, 8. 
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of England, for treſpaſſes, batteries, and other miſdemeanors, 
and aſter the parties ſo informed againſt had appeared to 
ſuch informations, and pleaded to iſſue, the informers ſel- 
dom proceeded any further, by which - the perſons fo in- 
formed againſt were put to great charges in their defence; | 1 
and that, although at the trials of ſuch informations, ver- '4 
diQs were given for them, or a noli proſegui entered againſt 8 | 
them, they had no remedy for obtaining coſts againft fuch [) 
informers: it is enacted, that for the future, the clerk (1, 
of the crown in the ſaid court of King's Bench, for the © ||| 
time being, ſhall not, without expreſs order to be given by the | ji 
ſaid court in open court, exhibit, receive, or file any infor- [1 | 
mation for any of the cauſes aforeſaid, or iſſue out any pro- MY | 
ceſs thereupon, before he ſhall have taken or ſhall have e. | | 
lirered to him a recognizance from the perſon or perſons 
procuring ſuch information to be exhibited, with the place 
of his, her, or their abode, title or profeſſion, to be entered, 145 
to the perſon or perſons againſt whom ſuch information : I 
is to be exhibited, in the penalty of 20]. that he, ſhe, or they 
will effectually proſecute ſuch information, and abide by 
and obſerve ſuch orders as the ſaid court ſhall direct: — and 
in caſe any perſon or perſons, againſt whom any informa- 
tion for the cauſes aforeſgid, or any of them, ſhall be exhi- 
bited, ſhall appear thereto, and plead to iſſue, and that the 
profecutor or proſecutors ſhall not, at his and their own 
proper coſts and charges, within one whole year next after 
iſſue joined therein, procure the ſame to be tried; orif upon 
ſuch trial a verdi& paſs for the defendant or defendants, | 
or in cafe the ſaid informer or informers procure a noli pro- 7 
ſegui to be entered; then, in any of the ſaid caſes, the ſaid HW 
court of King's Bench is authoriſed to award to the de- jl ii 
1 


* 


-_ 4 
— 


fendant or, defendants, his, her, or their coſts, unleſs the 
judge, before whom ſuch information ſhall be tried, ſhall, 
| | 4 


| 
' 
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record, that there was a reaſonable cauſe for exhibiting - 
ſuch information; and - in caſe the ſaid informer or inform- 
ers ſhall not, within three months next after the ſaid coſts 


taxed, and demand made thereof, pay to the ſaid defen- 
dant or defendants, the faid coſts, then the ſaid defendant 


and deſendants ſhall have the benefit of the faid recog- 


nizance to compel them thereunto.” 


Tu wotds in the beginning of the act, © that he ſhall 
not, without leave of the court, file any information, nor 


iſſue out any proceſs thereupon, before he ſhall have taken a 


recognizance,” are ſomewhat ambiguous, and might be con- 
ſtrued, that after he had taken a recognizance, he might 
file an information without leave: But the true conſtruc. 
tion has been held to be, © that he ſhall file zo information 
without leave, nor iſſue out t any proceſs thereupon without 
recognizance (a). 

To whatever ſum the coſts of the defendant may amount, 
he cannot, on this ſtatute, have more than the amount of the 
recognizance (b); nor, on the application for an informa- 
tion, will the court compel the proſecutor to give ſecurity 
for the coſts over and above the-20l. (c). 

By ſtatute 9 Ann. c. 20, after reciting © that divers 
perſons had of late illegally intruded themſelves into, and 
taken upon themſelves to execute the offices of mayors, 
bailiffs, portreeves, and other offices, within cities, towns 
corporate, boroughs and places, within that part of Great 
Britain called England and Wales; and where ſuch offices 
were annual offices, it had been found very difficult, if nat 


impracticable, by the laws then in being, to bring to a trial 


(a) Pr. Ld. Hardwicke, in Rex. v. Howell, B. R. H. 248. 
(5) Id. ibid. 2 Str. 1042. 2 Term Rep. 147. 
(c) 2 Term Rep. 197. | 
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and determination the right of ſach perſons to the faid of. * 


fices, within the compaſs of the year, and where ſuch of- 
fices were not annual offices, it had been found difficult to 
try and determine the right of ſuch perſons to ſuch offices, 
before they had done divers acts in their ſaid offices, preju- 
- dicial to the peace, order, and good government, within 
ſuch cities, towns corporate, boroughs, and places, in 
which they had reſpeRively acted: — it is enacted (a) 
« that for the future, in caſe any perſon or perſons ſhall 
uſurp, intrude into, or unlawfully hold and execute any of 
the /aid offices or franchiſes (6), it ſhall and may be lawful 
for the proper officer in each of the reſpective courts ® of 
King's Bench, ſeſſions of counties palatine, and great 
ſeſſions of Wales, * with the leave of the ſaid courts reſpec- 
tively, to exhibit one or more information or informations 


in the nature of a QU0 WARRANTO, at the relation of any 
perſon or perſons, deſiring to ſue or proſecute the ſame, - 


and who ſhall be mentioned in ſuch information or informa- 
tions to be the relator or relators againſt ſuch perſon or per- 
ſons, ſo uſurping, intruding into, or unlawfully holding and 
executing any of the ſaid offices or franchiſes, and to pro- 
ceed in ſuch manner as is uſual in caſes of information in 
the nature of qU0 WARRANT®O; and if it ſhall appear to 


the ſaid reſpective courts, that the ſeveral rights of divers 


perſons to the ſaid offices or franchiſes, may properly be 
determined on one information, it ſhall and may be lawful 
for the ſaid reſpective courts to give leave to exhibit one. 


(a) S. 4. j | | 

(5) This relates to the place of burgeſs or freeman, which is 
mentioned in that part of the preamble which relates to mandamus's ; 
ſo that though the preamble, with reſpect to quo warranto's, does not 


mention the place of freeman or burgeſs, the enacting part gives a re- 


medy againſt an intruder. 


ſuch 
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ſuch information againſt ſeveral perſons, in order to vy. 
their reſpeCtive rights to ſuch offices or franchiſes, and 
ſuch perſon or perſons againſt, whom ſuch information or 


informations in the nature of a Q WARRANT® ſhall be 


ſued or proſecuted, ſhall appear and plead as of the ſame 
term or ſeſſions in which the faid information or informa- 
tions ſhall be filed, unlefs the court where ſuch informa- 
tion ſhall be filed, ſhall give further time to fuch perſon or 
perſons, againſt whom ſuch information ſhall be exhibited, 
to plead; and ſuch perſon or perſons, who ſhall ſue or 
proſecute ſuch information or informatians in the nature 
of QUO WARRANTO, ſhall proceed thereupon with the 
moſt convenient ſpeed that may be; any law or uſage to 
the contrary notwithſtanding.” 

Ax in caſe any perſon or perſons, againſt whom any 
information or informations, in the nature of a quo war- 
ranto, ſhall, in any of the ſaid cafes, be exhibited in any of 
the ſaid courts, ſhall be found or adjudged guilty” of an 
uſurpation, or intruſton into, or unlawfully holding and 
executing any of the faid franchiſes, it ſhall and may 
be lawful for the ſaid courts reſpectively, as well to give 
judgment of outer againſt ſuch perſon or perſons, of and 
from any of the ſaid offices or franchiſes, as to fine ſuch 
perſon or perſons reſpectively, for his or their uſurping, in- 


-truding into, or unlawfully holding and executing any of 


the ſaid offices or franchiſes ; and alſo it ſhall and may be 


| lawful for the ſaid courts reſpectively, to give judgment, 


that the relator or relatars, in ſuch information named, 


| ſhall recover his or their coſts of ſuch proſecution ; and if 


judgment ſhall be given for the defendant or defendants in 
ſuch information, he or they for whom ſuch judgment ſhall 
be given, ſhall recover his or their coſts therein expended 
againſt ſuch relator or relators” . 3. 
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Tun court may allow convenient time to the defendant 
or proſecutor, to plead, reply, rejoin, or demur .f. 6. 
AnD the ſtatute for the amendment of the law, and all 


the ſtatutes of Jeofayles, are extended to proceedings under 


this act... 7. 

Taxsx two ſtatutes leave the power of the attorney 
general with reſpect to filing informations, whether in the 
nature of quo warranto, or not, exactly as it-was at com- 
mon law; for that of 4 and 5 W. and M. expreſely 
provides, that it ſhall not be conſtrued to extend to any 
other information than ſuch as ſhall be exhibited in the 
name of their Majeſties coroner or attorney in the court 
of King's Bench for the time being, commonly called the 
Maſter of the Crown Office : and that of 9 Anne only 
introduces ſome proviſions with reſpect to informations in 
caſes within the meaning of it, filed in the name of the lat- 
ter officer (a). In point of fact there are ſeveral records 
in the crown office, of informations in the nature of quo 


warranto, filed in the name of the attorney general, in 


the intermediate time between the two ftatutes, and ſince 
the paſſing of the laft, as well in caſes within the meaning 
of the laſt, as in other caſes (b). 

WHETHER the ſtatute of 4 and 5 W. and M. extends 
to informations in the nature of QU0 WARRANTO, depends 
on the queſtion, whether the King's coroner and attorney 
either had before, or has fince that ſtatute, a power to file 
fuch informations: if he had that power before, the ftatute 
does-not take it away ; if he had not, the ſtatute does not 
give it him (c): if he had it before, the ſtatute clearly ex- 
tends to fuch informations; becauſe, though it may be ob- 


(a) Vid. 2 Hawk. Leach, 371. 

(b) For this information I am indebted, to Mr. Dealtry, of the 
crown office. (c) Per Ld, Mansfield, 3 Bur. 1817. 
: jected, 
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jetted, that an information in the nature of a quo warranto, 
being a mode of trying a right, is not within the meaning 
of the ſtatute, which mentioning treſpaſſes, batteries, and 


other miſdemeanors, may reaſonably be conſtrued to intend 


ſuch other miſdemeanors as before ſpecified ; yet as this is 
a remedial law, and therefore ought to be liberally con- 
ſtrued; and as informations in the nature of quo warranto 


may be-as vexatious as any other; as they always ſuppoſe 


the uſurpation of ſome franchiſe, and every ſuch uſurpation 
is a miſdemeanor, the ſtatute certainly extends to ſuch in- 
formations, if the King's coroner and attorney had the 


power of filing them (a). 


WHETHER there be any records in the crown office of 
informations in- the nature of quo warranto filed in the 
name of this officer previous to this ſtatute of W. and M. 
I have had no opportunity of learning; but I have not been 


able to find the report of any ſuch caſe: very ſoon after 


the ſtatute, however, ſome caſes of this kind are reported, 


and the records of more appear in the office: in the 5th of 
Anne, particularly, there are are ſeveral records of infor- 
mations for uſurping offices within the proviſions of the 


gth of Anne, as mayor, bailiff, capital burgeſs (5), which 


clearly ſhews, that this latter ſtatute did not firſt introduce 
theſe informations, but only made ſome proviſions with 
reſpe& to the proſecution of them. Since the. ſtatute of 
Anne, there are many inſtances of informations in the 
"nature of quo- _— in caſes W not on — 
ſtatute. 

- By an examination of the caſes, the diſtinction between 
the power of the attorney general and the maſter of the 
crown office ſeems to be this, that-the power of the lat- 


(a) Vid. 2 Hawk. Leach, 372. 
(6) Ex informatione Mr. Dealtry. 
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ter is confined to caſes which concern the public govern- 
ment, whereas that of the former extends alſo to caſes 
which only concern the private rights of the crown (a). 

In Hilary term, 10 William the third, an information, 
in the nature of quo warranto, was permitted to be filed, - 
by the maſter of the Crown Office, againſt the mayor and 
aldermen of Hertford, to ſhew by what authority-they ad- 
mitted perſons, who did not reſide within the borough, to 
the freedom of the corporation (b). The court made ng 
queſtion-about the power of the coroner, by the leave of 
the court, to file the information, and thought it a proper 
proceeding, becauſe there was no other way to try the 
queſtion of right, nor to redreſs the parties concerned. 
But they held that he ought to have taken a recognizance, 
and ſet aſide the proceſs, becauſe he had omitted fo to do. 
This ſhews clearly that the court thought the ſtatute of 
William and Mary extended to informations in the nature 
of quo warranto, and conſequently that they made no 
doubt about the power of the coroner and attorney to 
exhibit ſuch informations at common law. 

In Eaſter, 11: W. z, a rule was made on T. Warbur- 
ton, Eſquire, late mayor of Holt, in Denbighſhire, to 
ſhew cauſe why an information ſhould not be exhibited 
azainſt him, to ſhew by what authority he claimed the 
privilege of electing and ſwearing foreigners to be bur- 
geſſes of the ſaid borough, without the conſent of the bai- 
lifts and burgeſſes: and in the term following the rule was 
made abſolute. 


(a) vid. 2 Ld. Raym, 1409. B. R. H. 261. Str. 637. 3 Bur. 
1814, 1817. | | 
() x Ld. Raym. 426, 1 Salk. 55, 374, 376. Carth. 303. Vid, 
vol. 1, 337. 
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From this time to the 32 G. 2, ſeveral informations to 
the ſame effect were filed; and in Michaelmas, 9 G. z, 


an application being made for leave to file an information 


of the ſame kind, againſt the mayor and town clerk of 
Northampton, the court had at firſt ſome difficulty about 
granting it, and ordered a ſearch for precedents ; on which 
thoſe before mentioned being found, they permitted an in- 


formation to be exhibited (a). 


In the 6 G. 1, an information, in the nature of quo 
warranto, was permitted to be-filed againſt certain perſons 
for acting as truſtees under an act of parliament (0). 

In 10 G. 1, two ſeveral informations were granted 
againſt certain perſons for ſetting up ſkin markets in Smith- 
field (c). 

In 14 G. 2, after ſeveral previous applications, a rule 
was made abſolute againſt ſeveral perſons who neglected to 
ſhew cauſe for holding a market, but diſcharged as againſt 
two, becauſe they had neither taken toll, nor fet up or 
encouraged the market, nor pretended any right to it, but 
on the contrary diſclaimed it (d). 

In 18 G. 2, a rule was made abſolute for an information 
againſt one Wilkins for holding a fair (e). 

In. the 11 G. 1, the court granted an information, in 
nature of a quo warranto, againſt the defendant for exer- 
eiſing the office of ſteyard of a court leet 3 but ſaid they 
would not grant it in the caſe of a court baron, as that was 
only a private right (/). | | 

In 12 G. 1, the court refuſed an application for leave to 
file an information againſt Sir William Lowther, for ſet- 

(a) Rex v. Breton, &c. 4 Bur. 2260. Vid. ante, 113, 114+ 
(5) Str. 299. 3 Bur. 1822. (e) 3 Bur. 1818, 1820, in marg. 
(4) 3 Bur. 1820, 1821, 1842. (e) 3 Bur, 1814, 1818. 


(V) Rex v. Hulſton, Str. 621. : 
1 REN CAL ting 
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ting up a free warren, on the ground that it was only of a 
private nature, and therefore proper to be proſecuted only 
in the name of the 3 general, if the King ſhould 
think fit (a). 

In 9 G. 2, a ſimilar application was refuſed on the FI 
ground (5); : 

| In 2 G. 2, an information, in the nature of quo war- 
ranto, was granted againſt bailiffs and others for levying 
a rate within a town (c). 

In 3 G. 2, againſt a perſon for mo as bailiff within 
a place not a corporation (a). 

In 15 G. 2, the court held, that an Information, | in the 
nature of quo warranto, would lie for claiming an exclu- 
five ferry over the Thames; but in the caſe before them 
diſcharged the rule which had been made againſt the de- 
fendant, becauſe it appeared that he only took money of 
the paſſengers, which did not amount to ſetting up an ex- 
cluſive right (e). 

Ix 18 G. 2, an information, in the nature of quo war- 
ranto, againſt one Goudge, for exerciſing the office of a 
conſtable for Whitechapel (F), and a ſimilar caſe cited, in 
which the court had made no difficulty with reſpec to the 
power of granting the information, but diſcharged the rule 
upon the merits (g). 

In 31 G. 2, a writ of error was brought i in the King's 
Bench, on a judgment given in the court of great ſeſſion, 
in the county of Denbigh, againſt the defendant, after a 


(a) Sir William Lowther's caſe, 2 Ld, Raym. 1409, 

(b) Ibbotſon's caſe, B. R. H. 261. | 

(c) This appears from the records of the Crown Office. 
(d) Rex v. Boyles, 2 Str. 836. 2 Ld. Raym. 1559. 

(e) Rex v. Sir Thomas Reynell, 2 Str. 1161, 3 Bur. 1818, 1820, 
in marg. Y Rex v. Goudge, 2 Str. 1213. 

C) Rex v. Franchard, 2 Str. 1149. 
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verdict on an informatian brought againft him in that court 
by the prothonotary and clerk of the grown there, at the 
relation of „according to the form of the ſtatute in 


that caſe made and provided. 


Tux information, after ſetting forth the conſtitution of 


the town of Denbigh, and other nec preliminaries, 
charged the defendant with holding a court of record within 
the borough, without any legal warrant. 

Tux defendant pleaded, that he did not hold the court, 
and difclaimed any right to hold it. | 

On iſſue joined on this plea, the jury found that the de- 
fendant had held the court, .and that he * no legal war- 
rant ſo to do. 

THE court gave judgment of ouſter againſt him, and 
that the relator ſhould recover his coſts, according to the 
form of the flatute in ſuch caſe made and provided. 

O the writ of error the court of King's Bench con- 
firmed the judgment as to the ouſter of the defendant, but 

reverſed it as to the coſts; on the ground that the infor- 
mation did not charge the defendant with uſurping the office 
of bailiff, but only with doing a ſingle act which belonged 
to that office; and that therefore this was not a caſe within 
the ſtatute of Queen Anne (a). This was plainly admit- 
ting, that independently of that ſtatute, an information, 
In the nature of quo warranto, might be exhibited by the 
prothonotary of the court of great ſeſſions, and conſe- 


quently by the King's coroner and attorney in the court of 


King's Bench, 

- In the 6 G. z, an application being made for an infor- 
mation, in the nature of quo warranto, againſt ſeveral 
perſons for holding a public fair or market at Wakefield, 
on every other Wedneſday ; the court expreſſed ſome doubt 


a) Rex v. Williams 1 Bur. 402. | 
* e whether 
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whether an information, in the nature of quo warranto, 
- would lie in the name of the clerk of the crown, oh the 
application of a private perſon: but on ſeveral of the aaſes 


before mentioned being cited, they granted a rule to ſhew 


cauſe: on cauſe being ſhewn, the court ſtill expreſted 


doubts on this point; but ſaid, they were not called upon 
now to determine it, as on the merits of the caſe before 


them the rule muſt be diſcharged. On the day after, how-= 
ever, ſeveral of the caſes before mentioned being cited, 
Lord Mansfield ſaid, they ſupported the determination of 
yeſterday, but that at the ſame time they ſupported the 
general ground on which the motion was founded; and 


Mr. J. Wilmot confeſſed they were ſtrong, but ſaid this 


was a matter of future conſideration, when any future ap- 
plication ſhould be made. ; 
Lord MANSFIELD ſaid, if any ſuch application ſhould 


be made in future, it would be proper to ſearch the Crown + 


Office, to ſee whether there were any inſtances of infor- 
mations, in the nature of quo warranto, filed by the clerk of 
the crown in corporation cauſes before the gth of Anne (a). 

Tur ſearch has been made (5), and the event is in fa- 
vour of this officer's power, which fo many ſubſequent 


caſes confirm—particularly the caſe of the mayor and town 


clerk of Northampton before mentioned (c). 

Tu ſtatute of Queen Ani gives full coſts on verdict 
or judgment to the ſucceſsful party, whether relator or 
defendant; but it is only in caſe of verdict ot judgment 
that, 'under this ſtatute, the defendant can have coſts for a 


groundleſs proſecution; but it has been decided, that, if 


the proſecutor do not, at his own coſts, procure the infor- 
mation to be tried within a year after iſſue joined; the de- 


(a) Rex v. Marſden, et ap, 43 Bur. 18 ta, 1343. 
(5) Vid. ante, p. 416. (c) P. 418. 
i E e 3 fendant 
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fendant is intitled to the benefit of the recognizance under 
the ſtatute of William and Mary (a): which is a ſufficient 


proof that the judges who ſo decided, thought that at the 


time of paſſing the latter ſtatute, the maſter of the Crown 
Office was in poſſeſſion of the power of filing informa- 
tions in the nature of quo warranto, even in caſes within 
the meaning of the ſtatute of Anne. 5 — 

Wuar caſes are within the meaning of that ſtatute has 


been the ſubject of ſome controverſy, as the ſucceſsful 


party is intitled to his coſts only in ſuch caſes, 

Tux words of the ſtatute are, © the offices of mayors, 
bailiffs, portreeves, and other offices within cities, towns 
corporate, boroughs and places: the' queſtion has been 
whether theſe words expreſs only corporation offices, or 
whether they extend to offices in boroughs and ether places 
not corporate.— In favour of the latter opinion there are 
many inſtances in the Crown Office between the 12 Anne 
and 32 G. 3, of full coſts having been taxed, in caſes of 
information for offices in boroughs ſending members to 
parliament, but not incorporated; and between 10 G. 1, 
and 24 G. 3, in places neither incorporated nor ſending 
members to parliament (5). 

In favour of the former opinion we have ſeveral inci- 


dental obſervations in the caſes of the King and Williams, 


and the King and Marſdem, and a ſolemn deciſion in the 


| caſe of the King againſt William Wallis and William 


Barrs, in the 34 G. 3.—In the caſe of Williams (c), 
Lord Mansfield ſaid, the act was meant to extend to all 
officers of corporations as ſuch ; but that it was not within 


(a) Rex v. Howell, B. R. H. 247. Rex v. Morgan, 2 Str. 104% 
which appear to be the ſame caſe under different names. 
(%) For this information I am indebted to Fs —_ $ 


(9. 9 p. 420. | 
the 
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20 reaſon and meaning of the act, that it ſhiould extend | 


generally to all offices or franchiſes exerciſed without au- 


thority from the crown, within a corporation: and that it 
was meant to be confined to ſuch franchiſes as were claimed 
in inſtances affecting thoſe rights between party and 
lx the fame caſe, Deniſon and Foſter, J. ſaid, the 
word © franchiſes” in the act meant only nn 
or rights to freedom in corporations. 


In. the caſe of Marſden (a), Yates, J. faid in expreſs 


terms, that the ſtatute 9 Anne extended only to 7 
offices. 


Tx caſe of the King againſt William Wallis and Wil. 
liam Barrs was an information, in the nature of quo war- 
ranto, at the relation of R. King, againſt the defendants, 


calling on them to ſhew by what warrant they acted as con · 
ſtables of Birmingham. The defendants pleaded an elec- 


tion by a jury at a court leet, the iſſue taken on which was 
found for the Crown. Judgment of ouſter was afterwards 


entered up, and judgment alſo for the coſts, which were 
taxed at 2461. 10s, cd. On this a rule. was obtained by 
the defendants, calling on the proſecutor to ſhew cauſe 
why the taxation of coſts ſhould not be ſet aſide, on the 


ground that this was not a caſe within the ſtatute of Anne. 
AFTER cauſe was ſhewn, the court expreſſed their 
opinion, that the preceding incidental obſervations had 


decided the queſtion, and decided it rightly ; that the 
word © places” in the act, only extended to offices. in places 


of the ſame kind with thoſe before enumerated ; that the 


caſes recorded in the Crown Office were in fact reducible 


to two, and as theſe had paſſed without argument, they * 


could not weigh much in oppoſition to thoſe obſervations. 


(a) Ante, p. 421. 
E e 4 le 
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It was likewiſe remarked, that there was a material differ- 
ence between the caſe of a perſon who was compellable to 
take upon himſelf a burthenſome office, which he could 
not refuſe without being liable to an indictment, and that 
of a perſon who voluntarily unde an office from 
which he expected perſonal importance or ſome other ad- 
vantage: and that it was unreaſonable that a perſon ſup- _ 
paſed to be elected into an office of the firſt deſcription, 
which that of the preſent defendants was, ſhould be liable 
to pay the coſts of a proſecution for ouſting him, on ac- 
"count of ſome defect in his election (a). 

Tux caſes in which informations in the nature of quo 
warranto are granted under this act, are where a man ex- 
. erciſes a corporate franchiſe, or acts as a corporate officer, 
without having been duly elected and ſworn or admitted, 
and where the office of a corporate officer becomes void by 
fomething ſubſequent,—T he objections to an election ariſe 
either from the previous ineligibility of the perſon elected, 
the illegality of -the votes of the electors, or the irregu- 
larity of the election itſelf; for all of which the reader muſt 
be referred to former parts of this work (4) ; as he muſt 
alſo for the regularity of ſwearing and admiſſion. - 

I has been ſeen (c), that where a perſon in poſſeſſion 

of one corporate office is elected to another incompatible 
with the firſt, the firſt is void: and therefore, where he 
continues to exerciſe the duties of the firſt, an information, 
in the nature of quo warranto, will le againſt him for ſo 

So, where a perſon in poſſeſſion of an office incurs a 
forfeiture, he may be removed by the proper body (4); 


(a) Rex v. William Wallis and William Barre, 5 Term Rep. 375. 
(5) Vid. in vol. x, c. 3, ſ. 6, 7, and vol. 2, c. 3, ſ. &, per tot. 
(c) Vol. I, 369 —375. (4) Vid. c. * ſ, 9, vol. 2, 50. 
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and then, if he continue to execute the office, a quo war- 
ranto information lies againſt him. 


Bur til be is actually removed an information does not | 


lie; becauſe the corporation, or ſelect body poſſeſſing the 
power of amotion, are the beſt judges, in the firſt inſtance, 
how far miſcondut or neglet may be. a cauſe of for- 
feiture (a). If from corrupt motives the corporation neg- 
lect or refuſe to exerciſe their power of amotion, the 
court of King's Bench, on a proper n 
them, will grant a mandamus to compel them (5). 

To ſubject a man to an information in nature je 
warranto, it is neceſſary that there ſhould be not only a 
claim, but an uſer of the franchiſe. 


Tubus, where an information fed in the court of King's 


Bench in Ireland, againſt nine perſons, charged the de- 
fendants with uſurping the franchiſes of free burgeſſes of 


the corporation of Newton, in that kingdom; the defend- 


ant Ponſonby and another of the defendants pleaded that 
they were duly elected free burgeſſes, but that they had 
neither” been ſworn nor had executed the franchiſes ; and 
they traverſed the uſurpation; the proſecutor replied, that 
due notice had been given them of their having been elected 
free burgeſles, and that they had neglected to be ſworn 
On a general demurrer, judgment was given againſt them, 
as well as the other ſeven; and part of the judgment was, 
that the defendants ſhould be oe of their franchiſes. On 
a writ of error to the King's Bench in England, this judg- 
ment was reverſed, on the principle, that judgment of 
ouſter ought not to be given in an information in the nature 
of quo warranto, unleſs the caſe of the defendant was 

within the ſtatute, which the caſe of theſe two defendants 


(a) Vid. ante, p. 53. 2 Str. $20. Sayer, 247, 248. Rex v. Hen- 
ven, 2 Term Rep. 772. (5) Sayer, 248, 249. 
f Was 
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was held not to be: for as they had neglected to be ſworn, 
the corporation might either have compelled them to be 
ſworn, or might have elected other burgeſſes: but as they 
were not ſworn, and had not exerciſed the franchiſes, they 
had never been in poſſeſſion of them, and conſequently could 
not be liable to a judgment of ouſter for uſurping them (a). 
On an application for an information againſt one Whit- 
well, for claiming to be ſheriff of Coventry, it appeared 
that the defendant had been elected to the office, and had 
tendered himſelf to be ſworn ; but that it was thought not 
expedient to adminiſter the oath, as he had not taken the 
ſacrament within one year next before his election. 
In ſupport of the application it was urged, that as the 
| defendant inſiſted on his election, there could be no ſheriff 
capable of acting for the city, if it were refuſed. For that 
the court would not grant a mandamus to the corporation 
to proceed to another election, nor grant a criminal infor- 
mation againſt the defendant for not taking upon him the 
office, as that might ſubject him to the penalties of ano- 
ther law (5): and that if the court were not now to inter- 
poſe, the defendant would, after the expiration of fix months 
from the time of his election, take upon himſelf the actual 
exerciſe of the office, without receiving the facrament or 
taking the oaths (c). 

Tx court obſerved, that no inſtance had been produced, 
where an information, in the nature of quo warranto, had 
been granted againſt a party who had not been in the ac- 
tual poſſeſſion of the office or exerciſe of the franchiſe; 
that in the caſe of Ponſonby, the court had expreſsly held 
there muſt be an »/er as well as a claim in order to found 
ſach an application: in the preſent caſe, the defendant did 


(a) Rex v. Ponſonby and eight others, Sayer, 245. 


(5) Vid, vol. 1, p. 347, 37. (e) Vol. 2, p. 345, 346. 
| ; not 
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not claim $0 exerciſe the office of ſheriff; he only claimed 
a right to take the oaths of office, in order that he might 
be invefied with that corporate character: whether the 
court could interpoſe by granting a mandamus, or a crimi- 
nal information, muſt depend on the particular circum- 
ſtances of the caſe, on which they would decide, when it 
was regularly brought before them. They certainly could 
not entertain ſuch an application as the preſent, no uſer by 

the defendant having been pretended (a). 


WHERE the only act done by the party againſt whom 
an application is made for leave to file an information 


in the nature of quo warranto, is voting in an election 


for members of parliament, under any claim of right, 
the court will refuſe it, on the ground that an enquiry into 
the right of voting belongs more n to the Houſe 
of Commons (5). | 

Bur in the caſe of the borough of Horſham, i in the 
30 G. 3, the court held, that an information, in the nature 


of quo warranto, would lie againſt a perſon claiming to 


have a right of voting by virtue of a burgage tenement ; 
and they faid, the point had been ſo often ruled, that it was 
too late to raiſe the queſtion (c). 

Tus time within which a title to a corporate of 
fice or franchiſe might be impeached by a quo warranto 


information, was, by the common law, indefinite, nor 


was it till lately fixed by any ſtatute : the court, therefore, 
on different occaſions adopted a different rule, according 
to the circumſtances of the caſe. 

In the 9 G. 1, an application being made for an informa- 


tion againſt Powell and Jones, to ſhew by wha tauthority they | 


(a) Rex v. Whitwell, 5 Term Rep. 85. 
(5) Rex v. Harvey, et al", 1 Str. 547. 
(c) 3 Term Rep. 399, n., 

* claimed 
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claimed to be capital burgeſſes of the borough of Breck- 
nock, it was ſuggeſted, that they were never duly choſen 
burgeſſes, and: conſequently that they could not be capital 
burgeſſes: in anſwer to this it was ſtated, that Powell had 
been a burgeſs, in point of fact, ever ſince the year 1708 (a), 
and Jones fince 1712; and contended, that it would be of 
fatal conſequence 'to the borough, after ſo long an ac- 
quieſcence, to render void all the corporate acts done by 
them during ſo long a period. But the court held, that 
long acquieſcence- could be no reaſon againſt the rule 

which was made on the mere right; that length of time 
could never eſtabliſh a right which had been gained by 
uſurpation; and that a right ſhould not be intended when 
the merits were controverted, and no collateral point diſ- 
puted (5). 

In the 10 G. 1 a ſimilar application being made againſt 
Pyke and Prideaux, to ſhew by what authority they claim- 
_ ed to be capital burgeſſes; they ſwore, that they had been 
fourteen years in quiet poſſeſſion: the ſolicitor general, 
who made the application, cited the caſe of Alexander 
John, mentioned in a former part of this work (c), as an 
authority, that length of time was no anſwer to an applica- 
tion of this kind : but the court refuſed the information 
and ſaid, that the reaſon why one was granted againſt 
John, was, that he had ſupported himſelf in poſſeſſion by 
fraud and tricks; but the poſſeſſion of the preſent defen- 
dants had not been diſputed till very lately (d). 

AND in the caſe of the King againſt the mayor of Hel- 
ſtone, in the 12 G. 1, it appeared, that the defendant was 


(a) This being 1724. (5) Rex. v. Powell et al'. 8 Mod. 165, 
(c) Vid. vol. 1, 381-384. 
(4) Rex v. Pyke, 8 Mod. 286, cited 1 Term Rep. 4 n. 3 Term 
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elected alderman eight years before; and there was an 
entry in the corporation books of his having taken the 
oath of office, and the oaths of allegiance and ſupremacy: 
though the town clerk who officiated at the time of the 
election, ſwore, that he had not in fact adminiſtered the oath 
of allegiance, though he made the entry as it appeared to 
be; yet the court refuſed an information, as 3 
recent complaint (a). 

In a caſe which occurred in the 4 G. 3 (5), Lord Man. 
field obſerved, that no certain rule was fixed for the par- 
ticular and exact length of time which ſhould be conſidered 


as an acquieſcence, and that, perhaps, it was better, that 


none /hould be fixed, becauſe circumſtances might; in this 
reſpeR, very much vary the caſe, - 

Burr afterwards, in the 7 G. 3, 8 being made 
for informations againſt a great number of the corporators 


of the borough of Winchelſea, to ſhew by what right they 


claimed to hold their offices; and it appearing that ſome 
of them had been in poſſeſſion for more than twenty years, 
ſome near twenty years, and ſome conſiderably leſs than 
that time; the court thought it right to fix a certain point 
of limitation; beyond which they would not diſturb a poſ- 
ſeſſion in which there had been a long acquieſcence; and 
in analogy to other caſes of limitation, they fixed the 
period of twenty years, as the limit beyond which they 
would, under no circumſtances whatever, liſten to an ap- 
plication of this kind: but that in every caſe within. twenty 
years, their granting or refuſing the rule, would depend on 
the circumſlances of the caſe, that ſhould happen to be laid 
before them. They declared, however, that, notwith- 
ſtanding this limitation, a great length of quiet poſleffion, 


(a). Rex v. Williams, Mayor of Helſtone, 1 Str. 677, cited 3 Term 
Rep, 311. (5 Rex. v. Latham et al', 3 Bur. 1485. 
though 
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though ſomewhat hort of this period, might and ought to 
be taken into conſideration, as one of the circumſtances 
which might deſerve to have its due weight in guiding 
their diſcretion, Many opportunities of defence, they ſaid, 
many proofs of facts tending to defence, might be loſt; 
many circumſtances might be forgotten, or not capable of 
being made out, after a long undiſputed quiet poſſeſſion, 
which might have been eaſily recollected or proved; 
many witneſſes might be dead or not to be found, who 
might eaſily have been produced, if the proſecution had 
deen commenced within a recent and reaſonable time (a). 

In a ſubſequent caſe (b), it was ſettled that the laſt day 
of the twenty years ſhould not be before the day on which 
the court might make the rule abſolute for granting the in- 
formation; ſo that if the application for a rule to ſhew 
cauſe ſhould be made on a day ſo near to the expiration of 
twenty years, that by the courſe of the court it could not 
be made abſolute within that time, this alone ould be a 
ſufficient reaſon for rejecting the application. 

Tux rule laid down in theſe caſes, was, on many ab- 
ſequent occaſions, recognized and explained (c), and Mr. 
Juſtice Buller, in the caſe of the King and Stacey, alluding 
to the caſe of Pyke and Prideaux before mentioned, ſaid, 
that if the court ſhould at any time be difpoſed to abridge 
the period of twenty years, he ſhould certainly concur (d): 
in another caſe (e), he cited both that of Pyke and Pri- 
deaux, and that of the mayor of Helſtone, as authorities 
for abridging the time : and at laſt, in the caſe of the King 
and Dickin ( F), the court unanimouſly laid down this rule, 


(a) Vid. the Winchelſea cauſes, 4 Bur. 1962, 2022, 2120. ee 

(b) Rex. v. William Rogers, burgeſs of Helſton, 4 Bur. 2523. F 

(c) Vid. Cowp. 75. 1 Term Rep. 1, 2 Term Rep. 767. 

(4) 1 Term Rep. 4. (e) Rex v. Newling, 3 Term Rep. 310. 
n Term Rep, 282, . kar 
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6 that i in future they would limit their own diſcretion in 
granting applications of this kind to fix years, and that be- 
yond this time, they would not, under any circumſtances, 
ſuffer a party, who had been ſo long in rs of bs 
franchiſe, to be diſturbed.” : | 
Bur theſe rules applied only to 3 made on 1 A Site 
behalf of private perſons, and the attorney general might, 30 a, 5 
notwithſtanding, at any diſtance of time, have filed am in- 32. . 3. bes 
formation in the nature of Quo WARRANTO on behalf of TIP EN 
the crown. But by 32 G. 3, e. 58, it is enacted, chat * - I | 
the defendant to any information in the nature of quo wur- | -, A 
ranto, for the exerciſe of any office or franchiſe in any city; Legone 
borough, or town corporate, whether exhibited with leave | 
of the court, or by his Majeſty's attorney general, or tber : 
officer of the crown, on behalf of his Majeſty, by virtue of - 
any royal prerogative or otherwiſe, may plead; that be had 
firſt actually taken upon himſelf, or held or executed the 
office or franchiſe, which is the ſubject of ſuch information, 
ſix years or more before the exhibiting of ſuch inſorma- 
tion, ſuch ſix years to be reckoned and computed from tho 
day on which ſuch defendant ſo pleading was actually ad- 
mitted and ſworn into ſuch office or franchiſe ; which plea 
may be pleaded either ſingly or together, with ſuch plea as 
he might have lawfully pleaded before the paſſing of the 
act: or ſuch ſeyeral pleas as the court on motion ſhall allow; 
and if on the trial of ſuch information, the iſſue joined on 
the plea aforeſaid, ſhall be faund for the defendant, he ſhall 
he intitled to judgment, and to ſuch and the like coſts as 
he would, by law, have been intitled to, if a verdict and 
judgment had been given for him on the merits of his 
title. ” 
Bur it is provided, « that i in every ſuch Pa the pro- 
ſeeutor of s ſuch information may reply to ſuch plea, any 
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forfeiture, ſurrender, or avoidance, by the defendant, of 
ſuch office or franchiſe, happening within ſix years before . 
the exhibiting of ſuch information, on which the defendant 
may take iſſue, and ſhall be intitled to coſts in manner 
aforeſaid.” —ſ, 2. | 
fecha teat dren titan cs mths. 
ing. muſt lay a proper caſe before the court, verified by 
_ - affidavit, on which the court will grant a rule on the de- 
fendant to ſhew cauſe: it was formerly, indeed, fo much 
the practice of the court to grant guo warrants informa- 
tions, as of courſe, that it was held prudent never to ſhew 
. cauſe againſt the rule, for fear of diſcloſing the grounds on 
which the defendant reſted his defence, 

Horx ſince theſe matters have come more under conſider- 
ation, it is no longer a matter of courſe; and the court 
have, on ſeveral occaſions, declared, that it was the in- 
tention of the legiſlature, that they ſhould exerciſe a ſound 
diſcretion according to-the particular circumſtances of the 
reſpective caſes that came before them, and-ſhould not, 
without good reaſon, . diſturb the quiet of any cotpo- 
ration (a). 

WHreRE the right, or the fact, on which the right de- 
pends, is diſputed ; that is a ſufficient reaſon for granting 
an information, if the application be made within.the pro- 
per time (5), So, where the right depends on a ne; .of 
new or doubtful law (c), - 

Tus conduct of the parties, on whoſe behalf the n 
cation is made, will weigh much with the court, in ſome 
inſtances, in granting or refuſing an information. 

Warts reſidence, and paying ſcot and lot, were re- 
| <uirgd by the conſtitution of the corporation, 5 


(a) Per Ld, Mansfield, x Term Rep. 2, vid 4 Bur. 1964, 2022, 


2121, (6) Vid, 3 Bur, 1435. (e) vid. Cowp. 5, Dow: 397 (382). 
vious 
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ous qualification, and it was admitted, that the defendant 
had not that previous qualification; yet, as it appeared 
that he had ever ſince his election reſided and paid ſcot and 
lot; that ſome of the perſons, on whoſe affidavits the ap- 
plication was made, had voted for him; that on ſubſe- 
quent occaſions they had voted with him; that he had 
afterwards been elected to different offices without any ob- 
jection from theſe parties, and that many derivative rights 
would be affected by a flaw in his title: and as the parties 
applying did not ſhew that any intereſt of their own, or to 
any other perſon, depended on invalidating it; the court 
refuſed an information (a). 

So, where it appeared, that the objection to the de- 
fendant's title was, that the election had not been in con- 
formity to a bye law; but that the corporation had aſter- 
wards come to a reſolution not to enforce that bye law, 


and that if the franchiſe of any perſon ſhould be impeached 


in conſequence of it, he ſhould be defended at the public 
expence; and that the relatot had concurred in this reſo- 
lution ; the court diſcharged the rule (5). 
Bur, where the perſon, on whoſe affidavit the applica- 
tion is made, knew all the objections to the defendant's 
election, at the time, but had no power of remonſtrating 
againſt the proceedings; where he is not in fact the pro- 
ſecutor, but merely a witneſs, as in the caſe of an applica- 
tion on the affidavit of a town clerk; the application will 
not be refuſed, merely on account of that previous know- 


ledge (c). 


(a) Vid. Rex v. Dawes, and Rex v. Marten, 4 Bur. 2120, and the 
caſe of Edwin Wardroper, 4 Bur. 1963, and of Richard Wardroper, 


4 Bur. 2024. 
(% Rex v. Mortlock, 3 Term Rep. 300. 


(c) Vid. Rex v. Binſte4 et al', Cowp. 75. 
Vor. II. Ff So, 
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So, where the relators have concurred in the election of 
the defendant without knowing of a latent objection to his 
eligibility, as that he had not taken the ſacrament within a 
year before his election; their concurrence will 4 no ob- 
jection to granting the information (a). 

So, where the application is made on the affidavit of 

ſeveral perſons, all of whom but one concurred in the 
election of the defendant; if he who did not concur will 
avow himſelf the relator, and render himſelf reſponſible for 
the coſts, his being joined with the others who concurred 
in the election, will be no reafon for refuſing the informa- 
tion (6b). 

Ir is no reaſon for refuſing an information, that infor- 
mations formerly granted, for the ſame cauſe, have been 

abandoned, as that may have been by colluſion (c). | 

Bur it is a good reaſon, that the proſecutor ſtands ex- 
actly in the ſame circumftances with the defendant (d). 

So, where the application is founded on a mere blunder | 
at the election of a perſon, under whom the defendant de- | 
rives his title, that, with length of time, will be a reaſon to 
refuſe the information (e). t 

In caſes where there has been a long acquieſcence, and 2 

where the objection, if it prevailed, might tend to diſ- h 
ſolve the corporation, the court may refuſe the applica- p1 
tion (f) : but, though a great number of derivative titles 01 
may be affected by judgment of ouſter againſt the de- ti 
fendant, yet, if it be confeſſed that elections may ſtill for 
be made, the court will not refuſe it on that ground 
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(a) Vid. Rex v. Smith, 3 Term Rep. 573- ( 
(5) Rex v. G. Symmons, 4 Term Rep. 223. 0 
(e) 2 Term Rep. 770. (d) Id. 271. (e) 1 Term Rep. 3, 4+ C 


(Y Cowp. 59. g) Rex v. Bond, 2 Term Rep. 765. 7 
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WHERE the application is made in the names of per- 
ſons unconnected with the corporation, that will in ge- 
neral be a ſtrong reaſon for refuſing it (a): but where the 
objection to the defendant's title is, that he had not re- 
ceived the ſacrament within a year before his election, an 
information will be granted on the application of a ſtran- 
ger, becauſe ſuch an omiſſion is againſt a general law, which 
affects all the corporations in the kingdom (5). | 

WHERE an application was made for an information, 
twelve years after the election, and it was ſwarn by the 
relator that he believed the defendant was not regularly 
ſworn into office; but it was ſhewn on the other fide, that 
by an entry in the corporation books, it appeared he was 
regularly ſworn, the court refuſed the application (c). 

WHERE the affidavit of the relator omits to ſtate a 
material fact, as where it omits to ſtate the mode of 
election; but that fact is afterwards ſtated in the defen- 
dant's affidavit, the court may uſe the latter in ſupport of 
the application (4). 

IT does not ſeem to be a reaſon for refuſing an informa- 
tion, that the objection to the defendant's title ariſes from 
a defect in the title of ſome other perſon through whom 
he claims, provided the application be made within the 
proper time (e). It is admitted, that where judgment of 
ouſter has been given againſt a perſon through whom a 
title is derived, that may be a reaſon for granting an in- 
formation to impeach the derivative title (f): it is alſo 


(a) Vid. 1 Term Rep. 23. 

(5) Vid. Rex v. Brown, 3 Term Rep. 574 n. 

(c) Rex v. John Newling, 3 Term Rep. 310. 

(4) Vid. Rex v. Mein, 3 Term Rep. 596. 

(e) Vid. 8 Mod. 216. 

(/) Vid, Str. 1109. Andr. 389. 5 Bur. 8 Cowp. 500. 


Ff2 | admitted, 
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admitted, that the title of a defendant to an information 
may be impeached by an iſſue introduced on the record, 
reſpecting the title of the perſon under whom he claims (a), 
though the latter has not been ouſted on an information 


filed againſt him. It may, or it may not, be poſſible to 


impeach the original right on which the derivative title 
depends, by an information filed againſt the perſon who 
claimed to exerciſe that original right. Whatever may be 
the caſe, where that may be done, but in fact has not been 


done, it has been lately decided, that where it cannot be 


done, the original right may be impeached in an informa- 
tion againſt the perſon whoſe derivative title depends upon 
it. By the conſtitution of the borough of Fowey in Corn- 
wall, the right of voting in the election of Portreeve, be- 
longs excluſively to ſuch perſons as are duly admitted the 
Prince of Wales's tenants on the court rolls of the manor 
and borough of Fowey, in right of the freehold eſtates 
within the borough, and to ſuch inhabitants as pay ſcot and 
lot. At the election of a Portreeve, ſeveral perſons had 
voted as freehold tenants, who, it was alleged, had not 
been properly admitted, and the validity of the eleCtion 
depended on the right of thoſe perſons to vote. In anſwer 
to a rule for an information againſt the perſon elected, it 
was ſtrongly urged, that the right of the electors could 
not be attacked in a proceeding inſtituted againſt the 
elected. But Lord Kenyon, who delivered the opinion of 


the court, obſerved, that this rule could not be applied 


to the preſent caſe. It was plain that an information 

would not lie againſt theſe perſons for exerciſing a right 

incidental to their freehold. There was, therefore, an ab- 

ſolute neceſſity of diſcuſſing their rigut in a proceeding 
(a) Ibid. 

againſt 
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againſt the perſon elected, as there was no other mode by 
which it could be impeached (a). 

Bur, where the perſon on whoſe right the derivative 
title depends, has enjoyed his franchiſe ſo long that the 
court would refuſe to grant an information to impeach the 
latter directly, they will not permit it to be impeached in- 
directly by an information againſt the perſon claiming the 
derivative title (5). 

So, it ſeems, they will not grant an information againſt 
the perſon claiming the derivative title, after the death of 
the perſon on the validity of whoſe right it depends (c). 

WHERE the application for an information in the nature 
of quo warranto appears frivolous and vexatious, the rule 
will be diſcharged with coſts (4), 

IT ſeems, that the court will not grant a rule for ſuch 
an information on the laſt day of term (e). 

Wurnkr the perſon againſt whom application is 
made for a quo warranto information, ſuffers the rule to 
be made abſolute without ſhewing cauſe ; or on the in- 
formation being granted, ſuffers judgment to go by default, 
the court will permit other corporators, whoſe title may 
be affected by judgment of ouſter being pronounced againſt 
him, to defend his title, on their undertaking to do ſo at 
their own expence, and indemnifying him againſt all 
coſts (J). 

THar ſeveral different franchiſes claimed by the ſame 


| perſon, may be the ſubject of one information, appears 


(a) Rex v. Mein, 3 Term Rep. 596. 
(5) Vid. Rex v. Stephens, 1 Bur. 433- Rex v. G. Peacock, 4 


Term Rep. 684. (c) Vid. Rex v. Spearing, 1 Term Rep. 4, n. 


(d) Vid. 2 Str. 1039. 2 Bur. 780. 3 Term Rep. 301. 
(e) Vid. Rex v. Davies, Sayer, 241. 
(f) Vid. 4 Bur, 2523. 3 Term Rep. 310. 
F f z from 
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from the authorities cited in a former part of this ſec. 
tion (a), and from the ſeveral books of entries (5). The 
ſtatute of Anne gives the court authority, in their difcre- 
tion, to grant one information to try the rights of ſeveral 
perſons (c); and an Iriſh ſtatute (4) gives the ſame autho- 
rity to the court of King's Bench in Ireland. 

"In an information at common law, there ought to be no 
relator; yet if a relator be mentioned, it is only ſurplufage, 
and may be rejected (e). 

Tnobon the informatiqn cannot be filed without leave 
of the court, yet that leave is never ftated on the re- 
cord (J). 

Tk · proceſs uſually iſſued to bring the defendant into 
court is a writ of ſubpoena, and if that be diſobeyed, an 
attachment ; but if the defendant cannot be ferved with 
the ſubpoena, it is ſaid, the proceſs is venire facias and 
diſtringas (g). 

Ix the caſe of the mayor of Hedon, Lord Chief Juſtice 
Lee ſaid, © there never was any proceſs to outlawry on an 
information in nature of quo warranto, this not being like 
4 quo warranto by original writ, which was in uſe before 
this manner of proceeding“ (5). His lordſhip clearly 
means to contraſt the writ of quo warranto, with an in- 
formation in the nature of it, under this ſtatute of Anne; 
taking it for granted that proceſs of outlawry lay in the 
former, and denying that it lies in the latter ; but what- 
ever may be the caſe with the information, it is moſt pro- 
bable that proceſs of outlawry did not lie on the original 


(a) Vid, p. 410. (4). vid. Co. Ent. $27, &c. Cowp. 499- 
„ 

(4) 19 G. 2, c. 12. Vid. Cowp. 494, 300. Sayer, 245. 1 Bur. 573. 
(e) Vid. Rex v. Williams, 1 Bur. 402, 408. Bul. N. P. 212. 

(/) Cowp. 501. (eg) 2 Sid. 86. 

( Kex v. mayor of Hedon, 1 Will, 245 


writ. 


ö. 
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writ, That proces only lies in criminal caſes, and in per- 
anal actions; but the writ of quo warranto was a writ of 
right reſembling more a real than a perſanal action. The 
information was at firſt conſidered as a criminal, though it 
is now conſidered as a civil proceeding (a), and certainly 
partakes more of the nature of a perſonal than of a real 
action: if, therefore, there be any diſtinction between the 
writ and the information, with reſpect to proceſs of out- 
lawry, I ſhould rather apprehend that it lies in the latter, 
but did not lie in the former. But as it is not probable 
that any perſon who had ſhewn cauſe againſt a rule for an 
information, would refuſe to appear to it when granted, 
I ſuppoſe this queſtion was never directly determined (6), 

TroucH the ſtatute of 9 Queen Anne extends the 
ſtatute for the amendment of the law to writs of manda- 
mus, and informations in the nature of quo warranto, 
« for any of the matters in the former act mentioned: 
yet it does not enable the defendant to plead more than 
one plea, even with the leave of the court (c). But where 
he is charged with the uſurpation of ſeveral offices, he may 
plead diſtinct pleas to the ſeveral charges (a). 

THz defendant may plead in abatement, but the plea 
muſt have an affidavit annexed to it (e). 

Bor it ſeems, that he cannot plead a plea of miſnomer 
in his addition; for it is ſaid that the ſtatute of additions 
does not extend to quo warranto informations: but as this 
obſervation is founded on an opinion that proceſs of out- 


(a) Rex v. Francis, 2 Term Rep. 484. 
© (6) Vid. p. 405. \ 


() Vid. Rex. v. Newland, Sayer, 96, Vid. 4 Bur. 2146. 


(d) Vid. p. 410. 
(e) Rex v. Jones, 2 Str. 1161. , 
Ff4 lawry 
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lawry does not lie on ſuch informations, it is ſubje& to the 
ſame doubt as that opinion (a). 

THE plea in bar muſt ſet out the defendant's title at 
length, and conclude with a general traverſe, © without 
this, that he uſurped, &c.“ and iſſue ſhould not be taken 
on the part of the crown, on the general traverſe ; but the 
replication ſhould be to the ſpecial matter, that the de- 
fendant may know how to apply his defence (6). 

Wares ſeveral things are neceſſary to conſtitute a com- 
plete title in the defendant, the crown may take iſſue on 
each, and if any one of the iſſues on a fact material to the 
title be found againſt the defendant, judgment of ouſter 
ſhall be given againſt. him.—Thus, where an information 
in the nature of quo warranto was exhibited againſt one 
Pender, to ſhew by what authority he exerciſed the office 
of mayor of Penryn, and two iſſues were joined thereon 
one, whether he was duly elected, and the other, whether 
he was duly ſworn; the firſt iſſue was found for the de- 
fendant, and the ſecond for the crown; judgment of ouſter 
was given; becauſe, as againſt the crown, want of being 
ſworn was as much as want of an election; and to be 
elected, and to be ſworn, being both neceſſary to conſtitute 
the title to the office, the jury finding that he was not 
ſworn, had found in effect, that he had no title (c).-On 
a writ of error on this judgment in the Houſe of Lords, it 
was affirmed (d). | 

THz authority of this caſe was recognized in a ſubſe- 
quent one, where the defendant, in his plea, ſet forth the 


(a) Vid. ſupra, Rex v. mayor bf Hedon, 1 Will. 244, p- 438. 
(b) Rex v. Blagden, Gilb. Rep. 145. 
(c) Rex v. Hearle, 1 Str. 582, 625, 627. 


(4) 2 Ld. Raym. 1447 · 8 
; | conſtitution 
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conſtitution of the borough, and alleged he was choſen 
according to that conſtitution, and that he was ſworn and 
admitted into the office; to this plea there was a replica- 
tion, on which ſeveral iſſues were joined, the fourth of 
which was that the defendant was not ſworn nor admitted 
into the office, as in his plea he had alleged. On the trial, 
the defendant was unable to prove his having been ſworn 
and admitted, on account of an irregularity of the ſtamp- 
ing of the inſtrument, which he produced for that purpoſe. 
This iſſue, therefore, by the direction of the court, was 


found for the crown. The court then acquainted the 


counſel for the defendant, that if they inſiſted on having a 
verdict on the other iſſues, the trial muſt proceed, and the 
evidence be heard on both ſides, and then it muſt be left 
to the conſideration of the jury, whether they would find 
for the King or for the defendant as to thoſe iſſues : but 
they at the ſame time reminded them, that though a ver- 
dict on thoſe iflues ſhould be found for the defendant, yet 
judgment of outer muſt, according to the former a be 
given againſt him (a). 

WHERE the defendant ſets forth a bad title to the office, 
and confeſſes the uſer, that amounts to a confeſſion of the 
uſurpation, and if an immaterial iſſue is joined, and a ver- 
dict found on which the court cannot give judgment, yet 
they will not grant a repleader, but proceed to give judg- 
ment on the plea: if a repleader were granted, the de- 
fendant could not mend his caſe ; the plea would ſtand, 
and · after the formality of a demurrer, judgment muſt be 
given on the goodneſs or badneſs of the plea; and if the 
juſtification is ſuch, in point of matter and ſubſtance, as 


(a) Rex v. Robt. Reeks, 2 Ld. Raym. 1445. Vid, etiam Rex v. 
Latham, 3 Bur. 1485. | 
cannot, 
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cannot, if put into any form of words, be a good defence 
to the defendant, it is to no purpoſe to grant a repleader (a). 

Bur where the defendant, in his plea, confeſſes an uſur- 


| pation during part of the time laid in the information, but 


inſiſts on an election afterwards under which he continued 


to hold the office, judgment of outer, as to the time con- 
feſſed, ought not to be given againſt him, but only a judg- 


ment of capiatur pro fine,” as a puniſhment for his 


uſurpation: for if judgment of offer were entered, it 
would follow, that, when a perfon has once exerciſed an 
office without authority, he becomes, fo long as he does 
ſo, incapable of being rightfully elected. And if, in ſuch 
a caſe, judgment of ouſter be actually entered, the court, 
on application for that purpoſe, will order the whole to be 
expunged, but that part which relates to the fine (5). - 

WHERE one material iſſue is found for the crown, the 
proſecutor is intitled to coſts on all the iſſues, whatever 
number may be found for the defendant (c). 

Ir on an information againſt the defendant for exer- 
ciling an office in a corporation, he make title as being 
elected under the mayoralty of a particular perſon; on 
iſſue joined, whether that perſon was mayor or not, a re- 
cord of judgment of outer againſt the latter may be read 
in evidence, to ſhew that he was not mayor: but it is 
only concluſive, if it be not ſhewn that the * was 
obtained by fraud or colluſion (4d). 

Ann, if the perſon, under whom the defendant claims, 
be dead at the time when the iſſue, © whether he was mayor 


(a) Rex v. Philips, 1 Str. 394, 397, cited 1 Bur. 302, 305. 

(5) Rex v. Biddle and Taylor, 2 Ld. Raym. 952. 

(e) Rex v. Downes, 1 Term Rep. 453. 

(d) Rex v. Hebden, 2 Str. 1109, Andr, 339, Rex v. Grimes, 


Bur. 2601. 
5 — 3 * 
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ot not,“ is tried, the only evidence that will be admitted, 
TCC 
fact. 

Ti Ge ub of ths King and Spearing, tried at Win- 
cheſter afſizes before Mr. Jaſtice Blackſtone in 1771, it 
appeared that the defendant had been ſworn into office 
before the Duke of Bolton, as mayor of Wincheſter.— 
The record, among other iffues, contained one, that the 
Duke of Bolton! was not mayor, which depended on his 
having been an inhabitant at the time he had been choſen. 
The duke being dead, the judge would not ſuffer the 
parties to go into evidence to prove him not an inhabitant 
at the time of his election; but confined them to the 
proof of the fact, whether he was actually mayor or 
not, which was ſhewn by the entry in the corporation 
books (a). 

Wurnt the perſons, on whoſe right to vote the vali- 
dity of the defendant's title depends, were at the time of 
his election in the actual poſſeſſion of the franchiſe in 
virtue of which they voted; at the trial, no inquiry can 
be made into their right, unleſs an iſſue has been taken upon 


it (6). 


AxD by ſtatute 32 G. 3, c. 58, ſ. 3, it is enacted, that 


if any perſon, againſt whom an information in the nature 
of quo warranto ſhall be exhibited, ſhall derive title, un- 
der an election, nomination, ſwearing into office, or ad- 
miſſion of any other perſon or perſons, the title of the 
defendant ſhall not be defeated or affected by reaſon of any 
defect in the title of ſuch perſon or perſons fo cletting, no- 
minating, ſwearing into office, or admitting, in caſe ſuch 
perſon or perſons, under whom title ſhall be derived, was 


(a) Rex v. Spearing, 1 Term Rep. 4, u. 
(5) Comp. $03, Soy. | 
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or were in exerciſe de ſadto of the franchiſe or office, in 
virtue of which he or they ſo elected, nominated, ſwore in, 
or admitted, at a period fix years at leaſt, previous to the 
time of filing ſuch information, unleſs his or their title ſhall 
have been queſtioned by a legal proceeging, carried 'on 

with effect“ (a). 

— 1 proviſion muſt be conſidered as applying only to 
caſes where iſſue is taken on the title of the perſon through 
whom the defendant claims; for, as has juſt been ſeen, no 
nquiry ca n be made into ſuch title, where no iflue has 
been taken upon it (5), 

WHERE it is alleged, that, by the conſtitution of a cor- 
poration by preſcription, no perſon ſhall be a common 
councilman who does not inhabit the borough, and alſo 
hold a burgage tenure, a perſon who is both an inhabitant, 
and holds a burgage tenure, cannot be admitted as a wit- 
neſs to prove this conſtitution, becauſe he is to prove a 
right in himſelf, and ſuch as have his qualifications, ex- 
cluſively of all others: but one who is only an inhabitant, 
and has no burgage tenure, may be admitted, becauſe he is 
to prove no excluſive right in himſelf (c). 

AND a member of a corporation, who has formerly ated 
under the right claimed, may be a witneſs to prove the 
uſage, 

On a motion for a new trial on behalf of the defendant 
in an information in the nature of quo warranto for the 
office of mayor, the queſtion on which his title turned was, 
« whether the former mayor had a right to name two 
eliſors to return a jury, if the town clerk, who might no- 


(a) St. 32 G. 3, c. 58, f. 3. 
(b) Vid. ante, p. 443, and Rex v. muy 3 596. 4 Term 
Rep. 480. 


(e) Stevenſon v. mayor of Appleby, Kc. 2 Ld, Raym. 1353. 
minate 
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minate one, was abſent, or refuſed?” The ſecond eliſor 
nominated by the mayor, was called as a witneſs to prove 
the cuſtom; and it was objected to his competency, tnat 
he having ated under ſuch a nomination, was liable to an 
information, and therefore could not be examined. The 
judge, who tried the cauſe, rejected him. The foundation 
of the motion for a new trial, was, that the objection went 
only to his credit. The court were of that opinion, as he 
was but an officer for the day, whoſe power had long ſince 
been at an end. They obſerved, that it was but)a bare 
authority, and not an intereſt; and that nothing was 
more common than to examine former mayors as to the 
right (a). 

Evi1DENCE of an order of refforation of a burgeſs, to- 
gether with proof of his having acted in that capacity, is 
ſufficient to ſhew that he was a burgeſs in point of fact, 
without proof that he was actually admitted (5). 

Ir was formerly a ſubject of much diſcuſſion, whether a 
new trial could be granted in a quo warranto information, 
when the verdict was in favour of the defendant (c). This 
depended chiefly on the queſtion, whether ſuch an infor- + 
mation was a criminal proſecution: but ſince it has been 
held, that it is merely a civil proceeding, there is no doubt 
but that a new trial may be granted, where a verdict has 
been given in favour of the defendant, as well as where it 
| has been given in favour of the crown (d). 


(a) Rex v. Robins, 2 Str. 1069. (5) Cowp. $02. 


(c) Vid. Rex v. Bennet, Str. 1. Rex v. corporation of Breck - 
nock, 8 Mod, 201. (d) Vid. Rex v. Francis, 2 Term Rep. 484. 


CHAP- 
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CHAP. v. 


r 


or THE DISSOLUTION OF A CORPORATION, AND ITS 
EFFECTS, 


Tarar there is nothing in the nature of a corporation 
which renders it incapable of diſſolution, is manifeſt from 
the definition and deſcription which have been given of it 
in the introduction to this work (a): that it may be diſ- 
ſolved, is an idea familiar to the Engliſh law ; and that this 
idea was not new in the reign of Edward the ſecond, ap- 
pears from the ſtatute de terris templariorum, paſſed in the 
ſeventeenth year of that King. 

Tus order of Templars was erected by Pope Honorius, 
in the 21 H. 165); the purpoſe of their incorporation was, 
that they might guide chriſtian pilgrims to the Holy Land, 
of which the Saracens and Turks had taken poſſeſſion: 
the members of the order never went there, but diſperſed 
themſelves in different parts of chriſtendom : the end of 
the inſtitution, therefore, not having been anſwered, the 
order was diſſolved by Clement the fifth, in the 4 Ed. 2 (c), 
thirteen years before the ſtatute above mentioned. The 
ſtatute recites the diſſolution of the corporation, and the 
fact, that the King and ſeveral lords had entered on all 
their lands and eſcheats. The judgment of the parliament 
was, that they were well diſſolved, and, therefore, that the 
lords were well intitled by eſcheat, as the law ſtood ; and 
by this ſtatute the lands were ſettled on the hoſpitallers (d). 


(a) Vid. vol. 2, 12-19. (5) An. 1120, (c) An. 1311. 
(4) Vid. Sawyer's Ar. Quo War. 13. f 
TRAr 
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THAT a corporation may be diſſolved by act of parlia- 
ment, is a conſequence of the omnipotence of that body 
in all matters of political inſtitution. But the King, though 
by his prerogative he can create a corporation, cannot by 
his prerogative diſſolve it: for it is a principle of the law 
of England, that the King may grant privileges and im- 
munities, but that when once veſted, he cannot, by his 
mere prerogative, take them away (a). 

Wiru reſpect to ſole corporations (5), there is no doubt 
but that the politic capacity may be ſeparated from the na- 
tural perſon, by death, by reſignation, or by deprivation 
for ſuch offences as by the law are conſidered a ſufficient 
cauſe of deprivation : but neither of theſe diſſolves or de- 
ſtroys the corporate character; becauſe the continuance of 
the latter is in the power of another. Between the death, 
deprivation, or reſignation of one incumbent, and the ap- 
pointment of another, the corporate capacity is indeed 
ſuſpended ; but immediately on the appointment of a ſuc- 
ceſſor it is revived, and exiſts to the ſame extent as be- 
fore (c). | 

WrrH reſpect to corporations aggregate, there are three 
ways, beſide an act of parliament, by which, ic is ſuppoſed, 
they may be diſſolved. 1, A corporation aggregate is diſ- 
ſolved, when by accident it is rendered incapable of con- 
tinuing its corporate ſucceſſion. 2, It is ſuppoſed to be 
diſſolved by the ſurrender of its franchiſes into the hands of 
the King: as it is 3, by forfeiture of its charter, through 
negligence or abuſe of its franchiſes (4). | 

Trar a corporation aggregate is diſſolved by the death 
of all its members, is a propoſition ſo plain that it ſeems 


(a) Admitted in Rex v. Amery, 365, 480. 
(5) Vid. vol. 1, 19, 20. (e) Vid. Sawyer's Arg. 21, 25. 
(4) Vid, 1 BI. Com. 485. 


ludicrous 
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ludicrous to mention it, and yet an authority has been cited 
in ſupport of it. Thus it is gravely adjudged, that if an 

abbot or prior and all the monks die, the corporation is 
- | diffolved, and cannot be revived without a new creation (a). 
So, if by the death or disfranchiſement of ſo many of the 
members, that by the original conſtitution of the corpo- 
ration, the remaining members cannot continue the ſuc- 
ceſſion, the corporate activity is gone, and to all purpoſes 
of action, at leaſt, the corporation itſelf is diffolved : as, if 
a corporation aggregate conſiſt of a definite number, and 
be reduced to half that number, ſo that there cannot be 
the concurrence of a majority of the original corporation? 

it can no longer continue the ſucceſſion, and conſequently, 
to many purpoſes, is diſſolved (b). 

BuT while the ſurviving members have the power of 
continuing the ſucceſſion, the corporation remains. Thus, 
it was held (c), that though all the monks died, yet if the 
abbot was alive, the corporation was not determined, be- 
cauſe the abbot might profeſs others. 

WHERE a corporation conſiſts of ſeveral diſtinct inte- 
.gral parts (d), if one of theſe parts become extinct, whe- 
ther by the death of the perſons of whom it is compoſed, 

or by other means, the whole corporation, ſays Rolle (e), 
is diſſolved: as if a corporation conſiſt of ſo many brothers 
and ſo many ſiſters, and all the ſiſters die, the whole is diſ- 
ſolved, and all acts done, and all grants made by the brothers 
afterwards are void; becauſe, ſays he, the brothers and ſiſters 
are integral parts of the corporation, and it cannot fub/i 
by halves. But he adds, if the King make a corporation, 
conſiſting of twelve men, to continue for ever in ſucceſhon, 


(a) 20 H. 6, 7. Bro. Mortmain. 1 Inft. 14 b. 
| (b) Vid. vol. 2, 309—311, 400, et ſeg. (c) 11 Ed. 4, 4. 
(4) Vid. vol. 1, 36, 37. (e) 1 Rol. Abr. $14 * 
and 
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and when one of them dies, that the reſt may elect another 
in his place though three or four of them die, yet all acts 
done by the remaining members are valid, becauſe the 


members deceaſed. did not \ conſtitute 8 diſtinct integral | 


part, | 
ln ke famous galt of the quo warranto,againf the city 
of London, Treby, the recorder, who argued for the city, 


and,contended with all his ability, that a corporation could 


not be diſſolved by the judgment of a court of law, yet 


admitted the authority of the caſe of the brothers and 


ſiſters, and the diſſolution of the corporation, by the ir- 
remediable loſs of an integral part (a). 

Six Robert Sawyer, in his argument for the crown, 
cites a Caſe from the year books in the time of Edward 4 (5), 


from . whence he concludes, © that where a commonalty 


have power to chooſe a mayor every year, but never chooſe 
one, they, by their own act, diſſolve the corporation” (c) 3 
on the principle, no doubt, that the mayor is an integral 


part of the corporation, which conſequently cannot ſubſiſt 


without him. 

Tae e dn fil h n of d. comparatias of 
Bewdley, which occurred in the year 1712, it does not 
ſeem to have been diſputed, that the deſtruction of an in- 
tegral part of a corporation, where the power of renova- 
tion by the remaining. parts had ceaſed, was # diſſolution 
of the whole. 

By the. report of this caſe(d), n 
had been granted to the borough by James the firſt, which 
ARA James 


(a) Treby's s Arg. Quo War. 5. 

(5) 2x Ed. 4, 14, vid. vol. 2, 312, 327. 

(0 Sawyer's Arg. 21, | 

(4) Regina v. Ballivos, &c. de Bewdley, 1 P. W. 207 
Vor. II. 88 the 


. 
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the ſecond, which was confeſſedly void. By the firſt of 
theſe charters, both the capital and common burgeſſes had a 


right to vote in the annual election of the bailiff, who was 


the chief officer; and the batliff and cap#tal burgeſſes were 
to do all corporate acts, and among others, to chooſe the 


common burgeſſes. After the grant of the charter of James 


the ſecond, great confuſion had arifen in the borough be- 
tween two different ſets of corporators, elected under the 
two different charters. In 1708 a new charter was granted 
by Queen Anne, which was accepted by the inhabitants, 
but refufed by the remaining members of the old corpora- 
tion. The bailiff who preſided over the corporation when 
this new charter was granted, had been elected at a meet- 
ing at which a bailiff under the void charter of James the 
ſecond preſided, after its invalidity had been univerſally 
acknowledged: the-new and old burgeffes had voted pro- 
miſcuouſly at that election; but a majority of the o bur- 
geſſes had voted in favour of the perſon who was now 
bailiff, Diſputes ariſing about the right of ſending 'tnem- 
bers to parliament, the commons petitioned the Queen to 
take proper ſteps for repealing the new charter, on which 
a Hire facias was brought, and ſeveral iſſues being joined, 
a trial at bar was had. It appeared, that on the death or 
removal of any of the capital burgeſſes, the charter of 
James the firſt appointed that the'redue of the capital bur- 
geſſes, or the greater part of them, ſhould chooſe others 
within fifteen days after the vacancy ſhould take place; 
that for the laſt twenty-two years no vacancy had been 
filled up, and that, at the time when the charter of her 
Majeſty was granted, there was only one capital burgeſs 
in being, qualified under the charter of James the firſt. — 
Three queſtions were raiſed, of which only the two latter 


are material to the preſent purpoſe.. 1, Whether, accord- 
| ; ing 


% 
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ing to the charter of James the firſt, the capital burgeſſzs 
were not to be conſidered as extinct, as one only remaingd, 


and if fo, then 2, Whether, as by the charter the capital bur- 


geſſes were an integral part of the corporation, the la 
could ſubſiſt without the former, or whether it muſt js? 
in defect of them, be diſſolved? If the capital burgeſles 
were {till to be conſidered as a ſubſiſting body; or if they 
were nat, yet if the corporation, notwithſtanding, their 
extinãtion, was not to be conſidered as diſſolved, the char- 
ter of Queen Anne was void. 

AlL the judges in caurt (a) ſeemed to think, chat, if the 
capital burgeſſes were no longer a ſubſiſting body, the legal 
effect was the diſſulution of the corporation; but one of 
them (&):doubted;) whether under the clauſe that the re- 
maining burgeſſes ſhould eleR others to fill up the vacancies, 
that might not be done by the only one who now.re- 


mained : The judges wiſhed the jury to find a ſpecial ver- 


dict, noturithſtanding which they found a general verdict 


againſt the new charter. Tbe court afterwards, by the 


advice of all the judges, granted a new trial; from whence 
it may be concluded that, on conſideration of all the facts 
proved, they were of opinion that. the old corporation. had 


loſt an integral part, and that the conſequence of ſuch loſs 


was the diſſolution of the corporation (). 
Tux next caſe. on this ſubject is that, of r 
of Baobury, which occured in 1716. It was an informa- 
tion in the nature of quo warranto, exbibited againſt Mr. 
Painton, calling upon him to ſhew, by what authority he 
exerciſed the office of recorder of Banbury, when, the 
corporation having omitted to elect a mayor on the charter 


(a) Parker, C. J. Powell and Eyre, J. (5) Powell, J. 
(e) vid. Mr. Eaſt's argument in Rex v. Paſmore, 3 Term Rep. 
220. ny 
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day, that integral part was gone. The court held that the 
defendant, though he had been choſen when the corpora- 
tion was full, was not now legal recorder, becauſe the cor- 
poration was diſſolved: and Lord C. J. Parker ſaid, © that 
if a mayor was not choſen on the day: preſcribed by the 
Charter, and there was no proviſion for the old mayor's 
continuing till a new mayor was choſen, the corporation 
was diflolved, and'conſequently could not proceed to a new 
election; that if there could be no election without the old 
mayor, much leſs could there be one where there was 10 
mayor. That this was not a forfeiture for non-uſer, but 
only a conſequence in law: that he had never heard that a 
corporation could act without their head: if they could, 
they might avoid actions at their pleaſure : that this cor- 
poration was dead, and not barely aſleep ; and that on the 
whole he was of opinion, it was actually diſſolved, and 
that, therefore, the offices exerciſed were uſurpations on 
the crown (a).—-In conſequence of this decifion a new 
charter was kranted, under which the nn now 
exiſts. 

Tux principle eſtabliſhed in this caſe was recognized 
few years after, in that of Tregony beforementioned (6), 
in which the court held that no election could be made but 
on the charter-day, and that where by their charter, the 
corporation have no power to chooſe on any other day, 
© their corporation ſhall be diſſolved rather than they ſhall 
make an election on any other day” (c). x 

In conſequence of theſe deciſions, ſeveral boraugha which 
had by accident or deſign been prevented from chooſing a 
mayor on the charter day, applied to the crown for new 
charters; and among others the borough of Tiverton, in 


(a) 10 Mod. 346. Vid. 3 Term Rep. 221. 


(b) Vol. 1.380, 381, (c) Vid. 8 Mod. 129, 
; the 
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the year 1724. The application was referred to the at- 
torney and ſolicitor general (a), who, in their report, ad- 
verted to the caſe of Banbury, as concluſive that the cor- 
poration was diſſolved, and alſo delivered it as their clear 
opinion, that the corporation could not be ſaid to exiſt after 
the loſs of an integral part, which was made neceſſary by 
its conſtitution (5). | | 

Tus deciſions gave riſe to the ſtatute of the 11 G. 1, 
c. 4, ſome part of which has been given in a former part 
of this work (c). The preamble of that ſtatute plainly 
recognizes the opinion, that by omitting to chooſe the 
mayor on the charter day, the corporation was diſſolved, 
and therefore provides a remedy for this inconvenience (d). 
It is true, that Mr. Juſtice Aſton, in the caſe of Colcheſ- 
ter and Seaber, is reported to have ſaid, © that the intent 
of this ſtatute was not to conſider ſuch corporations as diſ- 
ſolved, and to grant them new powers, or, as it were, new 
charters as bodies diffolved ; but to revive their activity and 
put them again in motion” (e) : but with all the deference 
that is due to the opinion of ſo able a judge, it is difficult 
to conclude from the words of the ſtatute, that the legiſla- 
ture did not conſider the corporations as diſſolved. They 
make an expreſs proviſion by the 7th ſection, © that no cor- 
poration ſhall be deemed or adjudged to be diſſolved or diſ- 
abled from electing a mayor, bailiff or bailiffs, or other 
chief officer or officers, by reaſon of any omiſſion or de- 
fault which had already happened in not nominating, elect- 
ing, or ſwearing any ſuch chief officer, on the day or 
within the time limited by the charter or uſage, or by rea- 


(a) Sir Philip Yorke and Sir Clement Wearg. 
(b) 3 Term Rep. 222, (c) Vol. 2, 31, et ſeq. 
(4) Vid. vol. a, 315. (e) 3 Bur. 1873. 
G 3 | ſon 
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ſon of the abſerice bf ſach chief officer; who chightt to habe 
preſided at the aſſembly for ſuch nomination, election, or 
ſweating, or by reaſon of ſuch election habing become 
vbid as aforeſaid; but every ſuch corporation ſhall be 
deemed to have been ſubſiſting and capable of electing ſuch 
officer to all intents and purpoſes; notwithſtanditig any ſuch 
omiſſion, abſence, default, or avoidance, or ahy defect, diſ- 
ability, or forfeiture ariſing therefrom.” Had they fiot 
conſidefed the corporations as diſſolved, they would pro- 


bably not have thought it neceſſary to make this proviſion; | 


and by the next ſection they expreſsly recognize that 
opinion, by providing, © that nothing herein contained 


ſhall extend, or be conſtrued to extend, to invalidate or 


make void any charter heretofore granted to and accepted 
by any city, borough, or town corporate, or any corpo- 
ration within the ſame, or any of them, or any elections 
or acts had, made, or done in purſuance of any ſuch char. 
ter; nor to make good the election of any officer or mem- 


ber, or of any perſon claiming to be an officer or member 


of any city, borough, or corporation, againſt whom any 
judgment of ouſter ſhall have been entered or given, in 
any information in the nature of quo warranto, or whoſe 
election ſhall have been avoided on any writ of mandamus 
on or before the 1 day of Michaelmas term, in the year 
1724.” 

Tais ſtatute does not affect the legal conſequences of 
the extinction of any other integral part of a corporation, 
or of its reduction to ſo ſmall a number that the ſucceſſion 
according to its original conſtitution cannot be continued, 
Ine fifth ſection expreſsly excludes the idea of any inten- 
tion to make any alteration in the common law in theſe 
reſpects; it provides, © that no election, nor any act done 

4 24 mn 
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in order thereto, ſhall be valid, unleſs as great a number of 
perſons having right to be preſent at, and vote therein, 
ſhall be preſent at the aſſembly holden for ſuch purpoſe, and 
concur therein, as would reſpeRively have been neceſlary 
to be preſent, and -concur' in ſuch election or act, in caſe 
the ſame had been made or done on the day, or within the | 
time appointed by the charter or uſage” (a). y 

THAT this ſtatute has not been in general conſidered as 
making an alteration in the common law in any other caſe 
than that of the chief officer of a corporation, is manifeſt 
from the caſes cited in that part af this work which treats 
te of the cancurrence required in corporate acts“ (); and 
there are other caſes not mentioned there, which not only 
confirm this obſervation, but recognize the law as before 
ſtated (c). | 

THe town of Maidſtone had been incorporated by a 
charter of James 1, by the name of Mayor, Jurats, and 
Commonalty. The mayor was to be elected out of the 
jurats by their naming two, of whom the commonalty 
were to chooſe one: the jurats by the mayor, jurats and 
commonalty out of the inhabitants: the freemen by the 
mayor and jurats. In 1742, there being then no mayor or 
legal jurat exiſting, application was made for a new char- 
ter: there were upwards of five hundred freemen, of whom 
two hundred oppoſed the application. The matter was 
referred to Sir Dudley Rider and Sir John Strange, attor- 
ney and ſolicitor general, who, ſtating theſe facts in their 
report, delivered their opinion, that the corporation was 
diſſolved (d). In conſequence of this opinion, after much 
litigation, a pew charter was granted, under which the 
corporation have ated ever ſince (e). 


(a) Vid. ante, p. 33. (3) Vid. vol. 1, 400, et ſeq. 

(c) Vid. p. 448. (4) 3 Term Rep. 225. 

(e) Vid. 3 Bur. 1827, 4 Bur. 2204. Vid. vol, 2, 29, 30, 113. 
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IT is true, that in the caſe of Colcheſter and Seaber (a), 
ſome expreſſions are uſed by the judges, which ſeem to im- 
ply a doubt about the propriety of this opinion, © that a 
corporation is diſſolved by the deſtruction of one of its in- 
tegral parts,” and theſe expreſſions haye been cited as an 
authority to impeach it: but they have been decided to be 
either il|-founded, or inapplicable to this queſtion, The caſe 
occurred in the year 1766. It appeared that in 1740, there 
were judgments of ouſter againſt all the perſons then claim- 
ing in fact to be mayor and aldermen of the corporation: 
that thoſe perſons were all dead before the year 1763: that 
from 1740 to 1763, no perſon, in fact, took upon himſelf 
to be, or claimed to be mayor or aldermen; and that in 
1763 the charter, under which they acted when this caſe 
occurred, was granted and accepted. The queſtion im- 
mediately before the court was, whether the preſent corpo- 
ration could maintain an action on a bond given to the 
corporation in the year 1735? This was conſidered as de- 
pending on another queſtion, whether the a corporation 
was diſſolved at the time of the acceptance of the new 
charter in 1763. 

Loxp Mansfield expreſſed himſelf to this effect: Many 
corporations, for want of legal magiſtrates, have loſt their 
activity and obtained new charters, Maidſtone, Radnor, 
Carmarthen, and many more are in the ſame ſituation with 
Colcheſter. And yet it has never been diſputed, but that 
the new charters revive and give a#tivity to the old 
corporation. Where the queſtion has ariſen on any 
remarkable metamorphoſis, it has always been determined, 
that they remain the ſame, as to debts and rights. It now 
comes on, as a queſtion, whether the old corporation ex- 


iſts, after this judgment of ouſter againſt the mayor and all 


; (a) 3 Bur. 1866, 


the 


OF CORPORATIONS. 457 


the aldermen, and after the new charter? and it is argued, 
that this new corporation is totally diftin from the old 
one. But there is no authority, no didtum for it: and the 
conſequences are obvious, and would be moſt inconvenient. 
Without an expreſs authority ſo ſtrong as not to be gotten 
over, we ought not to determine a caſe ſo much againſt 
reaſon, as that the parliament ſhould be obliged to interfere 
to ſet it right. 2 


Tx corporation is not diſſolved by the judgments of 


ouſter and ſubſequent deaths of the mayor and aldermen, 
though they are without their magiſtracy: Their conflitu- 
tion is not deſtroyed and gone. Their former rights re- 
main. Would not a freeman of Colcheſter ſtill continue 
to have a right of common? or to vote for members to 
parliament ?—— Notwithſtanding this judgment of ouſter, 
a a right may remain, ſo as to be capable of being again 


raiſed and revived. The corporation cannot a# without 


legal magiſtrates : but their rights may be revived, and put 
in action again, by a new charter from the crown, giving 


them legal magiſtrates. I am clear upon principles of 


law, that the old corporation was not abſolutely diſſolved 
and annihilated, though they had loſt their magiſtrates ; 
and that by virtue of the new charter they are ſo revived as 
to be entitled to the credits, and liable to the debts of the old 
corporation. Where there is a judgment againſt the cor- 
poration itſelf the caſe may be of a different conſideration.” 
Ms. J. WiI nor expreſſed himſelf thus: Where- 
ever a corporation accepts a new charter, it remains, to 
every intent and purpoſe, as it did before, though the 
name be altered, Then the law being clear, 
that a new charter does not deſtroy the rights 'of the old 
corporation ; the queſtion is, whether this corporation was 
diſſolved by the judgment of ouſter againſt individuals ?— 
; clearly 
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clearly it is not. The difference is between a judgment 
againſt the corporation itſelf, tor that may be a forfeiture, 
and a judgment of ouſter againſt individuals. 
Before the act of 11 G. 1, c. 4, which took its riſe from a 


| eaſe of the corporation of Banbury, a corporation who had 


flipped the time of election of their chief officer could not 
proceed by their own.power : but the Xing might have 
given them the power, by reviving and reanimating them. 
The corporation only lay dormant and n till revived 
and reftored to their activity.“ 

Ms. J. YaTzs concurred in the opinion, “ that the 
corporation could not be diſſolved by a judgment againſt 
individuals, —and Mr. J. Aſton expreſſed himſelf as be- 
fore mentioned with reſpect to the ſtatute 14 G. 1, c. 4 (a). 
- WHATEVER doubts this caſe may have raiſed on the 


| ſubject, it has been ſince finally ſettled in the caſe of the 


King and Paſmore, © that when an integral part of a cor- 
poration is gone, and the corporation has no power of re- 
ſtoring it, or of doing any corporate act, the corporation is 
fo far diſſolved that the crown may grant a new charter to 
a different ſet of men.“ 

Tus was an information in the nature of quo warranto, 
which called upon the defendant to ſhew by what authority 


he claimed and exerciſed the office of mayor of the borough 


of Helſtone. He ſet forth a title under a charter of 
George the third, the validity of which depended on the 
queſtion, whether the old corporation of the borough un- 
der a charter of Queen Elizabeth, was, at the time of the 
granting and acceptance of the former, diſſolved It 
appeared, that by the charter of Elizabeth the corporation 
conſiſted of five aldermen, who were to continue for life, 
and of whom one was to be mayor, and of thirty-one 


(a) Vid. ante, p. 453« 
| burgeſſes, 
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burgeſſes, the mode of chooſing whom it is not material to 
the preſent purpoſe to ſtate. The mode of. chooſing the 
mayor was this : the mayor and the major part of the al- 


detmen were to meet in the Guildhall on the Sunday next 


before Michaelntas, in every year, and then and there no- 
minate fs of the aldermen before the freemen or bur- 
geſſes then and there preſent, who were to elect one of 
thoſe two ſo nominated to be mayor for one whole year, 
and until another ſhould be choſen to the office in the fame 


manner. It appeared, that by judgments of oufter, in in- 


formations in the nature of quo warranto againſt ſeveral 
petſons for acting as mayor, aldermen, and freemen, and 
by the natural deaths of others, thb corporation, at the 
time of the granting and acceptance. of the charter of 
George the third, was reduced to one alderman and ſeven 
burgeſles : it appeared further, that this charter was di- 


rected to the inhabitants of the borough, all of whom, except 


theſe eight, accepted it, 

AGAINST the title of the defendant, it was contended, 
principally on the authority of the caſe of Colcheſter and 
Seaber, that the old corporation was not diſſolved, and con- 
ſequently that the new charter was void. 

Tu council for the defendant, after a very elaborate ar- 
gument on the nature of the caſe, which he ſupported by the 
authorities which have been mentioned in the courſe of this 
chapter, anſwered the objection ariſing from the caſe of Col- 
cheſter and Seaber in this manner: That Lord Mansfield 
began by obſerving, © That many corporations, for want of 
legal magiſtrates, had loſt their activity and obtained new 
charters ;” that the very outſet, therefore, of his deſcrip- 
tion of the caſe marked it to be eſſentially different from 
the preſent, where the old corporation had not obtained a 
new charter ; that the examples which he brought into 


compariſon 
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compariſon with Colcheſter, were of corporations, which, 
after having been declared to be diſſolved by the ableſt 
opinions which could be taken in the courſe of official duty, 
had received thoſe new charters after every ſtruggle which 
could be made againſt them. That his Lordſhip added, 
& jt has never been diſputed, but that the new charters 
revive, and give activity to the old corporations ;”” that all 
his reaſoning, therefore, applied to caſes, where re/toring 
charters had been granted to the o body, and not to thoſe 
of charters of creation granted to a+ new ſet of men; that 
the very term revive implied, that they had given new life 
to that which once had exiſted but had ceaſed to exiſt : that 
this was put beyond all doubt, by the words of his Lord- 
ſhip which immediately followed: It now comes on as a 
queſtion, whether the old corporation exiſts after this judg- 
ment of ouſter againſt the mayor and all the aldermen, and 
after the new charter; and it is argued that this new cor- 
| poration is totally diſinct from the ol one. But there is 
no authority, no dictum for it: that his Lordſhip did not try 
the -xiſtence of the old corporation upon their ſituation 
before the new charter, but after it: whereas, in order to 
make that caſe apply to the preſent, the new charter ought 
not to have been granted to the old corporation; * that 
there was no authority, no dictum, in ſupport of the argu- 
ment againſt the exiſtence of the fame corporation as it 
was before, might; therefore, be true, as applied to the 
caſe before his Lordſhip, where the crown had reſtored the 
old corporation by a new charter ; but applied to the ſtate 
in which they were before that grant was utterly unfounded, 
and repugnant to the legal knowledge of that great judge : 
that it was ſo far from being founded in fact, that every 
antecedent authority and dium were ſtrongly in ſupport 


of the affirmative of the een 5 — ſome of theſe au- 
- thorities - 


OF CORPORATIONS. 461 


thorities too were not obſolete, but were caſes which had 
made conſiderable noiſe at the time, and had been recently 
canvaſſed: that it was abſolutely impoſſible to ſuppoſe that 
all theſe had been overlooked or intended to be ſuppreſſed 
in ſilence, as Mr. J. Wilmot expreſsly mentioned the caſe 
of Banbury, which was not queſtioned, much leſs denied to 
be law either by him or the reſt of the court. That, to 
the obſervation of Lord Mansfield, © that without an ex- 
preſs authority ſo ſtrong as not to be gotten over, the court 
ought not to determine a caſe ſo much againſt reaſon, as 
that the parliament ſhould be obliged to interfere to ſet 
it right;” it might be anſwered, that there were ſeveral 
authorities too ſtrong to be gotten over; and that as to 
the interference of parliament, they had had this very caſe 
before them, and had not only declined to interfere, but 
had expreſsly provided againſt the interference of the courts 
by implication from the general proviſions of the ſta- 
tute (a). It was true that Lord Mansfield obſerved, © that 
the corporation was not diſſolved by the judgments of 
ouſter and ſubſequent deaths of the mayor and aldermen, 
though they were without their magiſtracy; that their con- 
ſtitution was not deſtroyed; that their former rights re- 
mained: and then aſked, whether a freeman of Col- 
cheſter would not ſtills continue to have a right to com- 
mon; or to vote for members to parliament?” It was 
not contended that judgments of ouſter againſt individuals, 
would, merely as ſuch, diſſolve a corporation; but that if 
by means of ſuch judgments, or by any other means what- 
ever, a corporation was deprived of an integral, part, and 
had no power of replacing it, by conſequence of law it was 
diſſolved : but after what had been ſaid * * . be- 


(a) Vid. ante, p. 453. 
fore, 
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2 all theſe expreſſions muſt be underſtood with limita- 
tion, and applicable only to the caſe then before him: for 
* otherwiſe the argument would go the whole length of 
" faying that, though judgment of ouſter had been obtained 
againſt all the ecoRPOoRATORs, yet the eonſtitution would 
ſtill ſubſiſt ſo as to preciude the King's grant. With 
reſpect to the rights of common and of voting, which 
might remain to the in/ividual members after the deſtrue- 
tion of their corporate activity, it had never yet been de- 
termined that any ſuch rights would ſurvive the wreck of 
the corporation: it was true that Lord Holt, in the caſe of 
Afhby and White (4), ſaid, that ſome of the privileges of a 
corporation, and among others, that of voting and the 
right of common, were to be exerciſed by the members in- 
dividually for their ſeparate benefit ; but he was ſpeaking of 
a corporation in the full exerciſe of all its functions; he 
did not ſay, that the right remained after the extinction of 
the corporate capacity; on the contrary he ſaid, that it 
was agreeable to reaſon and the rules of law, that. a fran- 
chiſe ſhould be veſted in the corporation aggregate, and 
yet the benefit of it redound to the individual members: 
from hence it was rather to be inferted that his opinion 
was, that the individual members had no rights except as 
members of the corporation aggregate. Perhaps what was 
ſaid by Lord Mansfield might be reconciled with the au- 
thorities cited, by ſaying, that the old corporators might 
exerciſe theſe collateral perſonal privileges concurrently 
with the members of the new corporation; but in this caſe 
it was unneceſſary to diſcuſs that queſtion, if it appeared, 
as it moſt clearly did from the authorities cited, that the 
King had a right, by the diſſolution of the old corporation, 
to grant all their corporate franchiſes to another ſet of 


(a) 2 Ld. uu. 952. 


men. 
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men, —All the remaining expreſſions of Lord Mansfield 


and the reſt of the court, could in general be applied only 
to ſuch a caſe as was then before them, where the old cot- 
poration had been revived and reſtored by a new charter, 
which was further confirmed from this, that by the report 
of the ſame caſe in Blackſtone (a), Lord Mansfield is made 


to ſay, that it frequently has happened that by judgments , 


of ouſter againſt perſons illegally elected no regular election 
can again be had; and the corporation is commonly ſaid to 
be thereby diſſolved: but till this caſe it was never doubted 
but that by a new charter it was revived;” Thus far,” 
continued the counſel for the defendant, * the intention 
and opinion of the judges who gave judgment in the caſe 
of Colcheſter and Seaber, have been conſidered, and en- 
deavoured to be collected from the internal evidence af- 
forded by the caſe itſelf. In order to make that caſe 
apply againſt this defendant, it is neceſſary for the other 
fide to fſhew that the abſtract doctrine intended to be laid 
don by the ju ges was, that the loſs of an integral part of 
a corporation made neceſſary to its corporate activity by 
the terms of its conſtitution, without any power of replac- 


ing it, was not a diſſolution. But beſide, that the facts ot 


that caſe did not call for ſuch an opinion, and that ſuch is 
not the natural inference to be drawn from the ex- 
preſſions uſed by the court taken altogether, and connected 
with each other, the very ſame judges in ſubſequent 
caſes (+), and in one particularly, very recently afterwards, 
delivered a contrary opinion; in a caſe too «ariſing out of 
the ſame borough of Colcheſter, and growing out of the 


former judgment. By a ſtatute of W. 3 (c), a corpora- 


tion had been created, conſiſting of the mayor and alder- 


(a) 1 Bl. Rep. 59. (5) Vid. vol. 1, 404-410, vol. 2, 14. 
(c) 9 and 10 W. 3. 
men 
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men of Colcheſter for the time being, and of forty-eight 
other perſons, to be guardians of the poor of the ſaid town. 
"The latter were to be choſen at once, twelve out of each 


of the four wards; and fix of each twelve, who were firſt 
elected, were to ceaſe to be of the corporation at the end 


of two years, and fix others to be choſen in their room, at a 
meeting to be holden by the mayor and aldermen for that 
purpoſe: in conſequence of the judgments of ouſter ob- 


tained againſt the mayor and aldermen, by which thoſe of- 


fices had ceaſed in the corporation, the election of the 
guardians could not be continued; neither could the re- 
maining guardians hold any meetings for the diſpatch of 
buſineſs without the mayor and aldermen by the provi- 


ſions of the act: at the time of the revival of the old cor- 
poration by the new charter, none of the forty-eight 


guardians remained: an application was, therefore, made 
to the court of King's Bench for a mandamus to the 
mayor and aldermen, commanding them to proceed to an 
election of forty-eight perſons, duly qualified according to 
the ſtatute, to be guardians of the poor. The court were 
of opinion, that they could not grant a mandamus for a 


- whole integral part; and that the corporation which was 


to conſiſt of two, by the diſſolution of one of theſe was itſelf 
diſſolved.—It is abſolutely impoſſible that the ſame judges 
who uſed the expreſſions attributed to them in this caſe, 
could have juſt before held ſentiments ſo diametrically op- 
poſite to them, as thoſe which have been imputed to them 
in that of Colcheſter and Seaber. This rather ſhews that 
what was there ſaid by them, was ſaid only in reference to 
the particular caſe then before them: but if it had been 
otherwiſe intended at the time, yet, as they held a contrary 
language in a caſe immediately ſubſequent, and that too 
with an expreſs reference to the former, it is moſt na- 


tural 
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tural to ſuppoſe that they had reconſidered their former 
opinion, and thought proper to correct it' (a). | 

Tus court adopted the reaſoning of the defendant's 
counſel, and expreſſed their opinion in direct terms, that 
whenever by any means a corporation was deprived of an 
integral part, or was ſo far reduced as to be incapable of 
acting or of continuing itſelf, it is ſo far diſſolved, that the 
King may grant a new charter to a new ſet of men, al- 
though, inſtead of that, he may revive the old body by: 2 
charter of reſtoration (60. 

THE next mode, by which it is ſuppoſed a corporation 
may be diſſolved, is by ſurrender ; which, however, muſt 
be enrolled, becauſe the King can take nothing but 
by matter of record (c), and a deed is not of record without 
enrollment. 

THAT a corporation may bende any of its poſſeſſions 
or ſubordinate franchiſes, as well as an individual may, 
where it is not prohibited by ſome poſitive law, ſeems never 
to have been doubted: but its power of ſurrendering its 
corporate exiſtence has been much diſputed· The queſtion 
ſeems to have been agitated, for the firſt time with any de- 
gree of earneſtneſs, in the caſe of the quo warranto againſt 
the city of London, in the time of Charles the ſecond, when 
the counſel for the city, thought it of importance to their 
cauſe, to contend, that a corporation could not be diſſolved 
by ſurrender, or, in other words, that it could not furren- 
der its corporate exiſtence. The ſame doctrine was main- 
tained in the caſe of the King and Amery, by the counſel 
for the re:ator. In the nature of the thing, there does not 
ſeem to be much metaphyſical difficulty: that a corpo- 


(a) Rex v. mayor and aldermen of Colcheſter, 3 Term Rep. 234, 5. 
(5) Rex v. John Paſmore, 3 Term Rep. 199=259. 
(e) Salk, 191. 


Vol. II. Hh ration 


. iſtence muſt be at an end? 
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ration may, in point of fact, deſtroy itſelf, by its own. act 


ſeems as eaſy to be comprehended as that a natural perſon 
may put an end to his life by his own hands. The acting 


part of the corporation put the common ſeal to a deed of 
ſurrender; carry up al all their charters to St. James's, and 
lay them at the King s feet; procure the ſurrender to be 
enrolled, and deſert all their corporate functions: muſt not 
the conſequence be, that in a little time the corporate ex- 
Whether ſuch a ſur- 
render ſhall be permitted by the law is a matter of mere po- 
litical conſideration ; and the negative does not ſeem to 
have been eſtabliſhed by the law of England. If it were, 
it would, notwithſtanding, be impoſſible to prevent the na- 
tural effect of ſuch a ſurrender a&ually made. It would no 
doubt be a breach of truſt in the acting part of the corpo- 
ration to make ſuch a ſurrender without the authority of 
the- major part of all the individual members; but unleſs 
the latter had, by the original conſtitution of the corpo- 
poration, the power of ſupplying the place of the former 
by an election from among themſelves, I do not ſee how 
the effect of a complete deſtruction of the corporate exiſt- 
ence could be prevented. As the right of acting as a cor- 
poration is a franchiſe exiſting collectively in all the in- 
dividuals of whom the corporation is compoſed (a); there 
is certainly no objection to all thoſe 1 ſurrender- 


ing that right. 
Few caſes have occurred on this fabje&, and in thoſe 


that have, it does not ſeem to have been doubted but that 


the corporate exiſtence might be ſurrendered : the queſtion 
has in general turned on the terms of the ſurrender, and 


the extent of their ſignification. 


(a) Vid, vol. I, 14. 
Ir 


ſ 
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Ir is true that Sir George Treby, in his argument in 
the caſe of the quo warranto againſt the city of London (a), 
argues, from the ſtatutes which were paſſed in the time of 
Henry the eighth, veſting the ſurrendered. monaſtries in 
the King, that it muſt have been conſidered as doubtful 
whether they were veſted in him by the ſurrenders alone: 
but his own manner of ſtating the caſe ſhews, that the 
doubt was not whether the monaſtries could be diſſol ved by 
any ſurrender, but whether the terms of the ſurrenders ac- 
tually made were ſufficient for that purpoſe. 
THe rule adopted in all the caſes which have occurred 
on this queſtion ſeems to have been this: that when the 
effect of the ſurrender is to deſtroy the end for which the 
corporation or the corporate capacity was inſtituted, che 
corporation or the corporate capacity is itſelf deſtroyed. 
Thus, fays Lord Coke (), on the authority of the 
book of aſſize (c), if there be a warden of a chapel, and 
the chapel and all the poſſeſſions be aliened, he ceaſes to be 
a corporation, becauſe he cannot be warden of nothing. 
But if the body of a prebend be a manor and no more, and 
the manor be recovered from the prebendary by title para- 
mount, yet his corporate capacity remains, becauſe he has 
flallum in chora et vacem in capitulo, and he is prebendary 
although he have no poſſeſſions. So, where it is held that 
if an abbot or prior and convent fold all their poſſeſſions, 
yet the corporation remained, © this,” ſays he, © without 
queſtion, is good law, they were the chapter to a biſhop :** 
from whence it is evident his opinion was, that if chey 
were not the chapter to a biſhop, the. alienation of all their 
poſſeſſions was the diſſolution of the corporation: and the 
reaſon of the diſtinction between the two caſes is this; that 
where an abbot and convent were the chapter to a biſhop, 


(a) Vid. vol. 1, 9, 10. (b) 3 Co. 75, a. (c) 15 Aſſ. 8. 
EY H h 2 that 
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that was conſidered as the great purpoſe of their inſtitution, 
which was not affected by the alienation of their poſſeſſions: 
but where they were not the chapter to a biſhop, the only 
end of their inſtitution was to enjoy property in a corpo- 
rate capacity, and when the former was gone, the latter 
was at an end. 

Tux two great caſes on which the advocates for the in- 
diſſolubility of a corporation by ſurrender principally rely, 
are the caſe of the dean and chapter of Norwich, in the 40 
and '41 El. reported in Coke and Anderſon (a), and Hay- 
ward and Fulcher, in Palmer and Sir William Jones (b), 
in the 3 Car. 1. 

THe circumſtances of the caſe of the dean and chapter of 
Norwich were theſe : Henry the eighth, by virtue of his au- 
thority as ſupreme head of the church, tranſlated the prior 
and convent of Norwich into dean and prebendaries, by the 
name of Dean and Chapter of the Cathedral Church of the 
Holy Trinity of Norwich, and made them the chapter to 
the biſhop and his ſucceſſors. The dean and chapter, by 
their deed enrolled, ſurrendered to Ed. 6, in the ſecond 
year of his reign, their church and all their poſſeſſions. 
Theſe are the terms in which the ſurrender is ſtated in 
Coke and Anderſon, and conſequently the judgment muſt 
be conſidered as referring to theſe terms. The King in 
the ſame year incorporated the former dean and prebenda- 
ries of the former chapter, and ſix other perſons (c), by the 
name of «the Dean and Chapter of the Cathedral Church 
of the Holy and undivided Trinity of Norwich, gf the 
foundation of King Ed. 6; and three days afterwards granted 

to them, by the name of Dean and Chapter of the Ca- 
thedral Church of the Holy and undivided Trinity of Nor- 


(a) 3 Co. 73. 2 Ander. 120, 165. 
(5) Palm. 491, Sir W. Jones, 166. (c) Palm. 491. 


wich, 
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wich,“ omitting the latter words, © of the foundation of 
Ed. 6,” the church and all the poſſeſſions of the former 


dean and chapter, except certain manors. It having been 


made a queſtion whether, on account of the omiſſion in 
the name, this grant was good, the Queen referred the 
caſe to the lord keeper, the two chief juſtices, and the 
chief baron, who all concurred, © that notwithſtanding 
the ſurrender of the church and all the poſſeſſions, the old 
dean and chapter remained.” The reaſon of this deter- 
mination, as given in Coke and Anderſon, is, © that fo long 
as the biſhopric remains, they, being the biſhop's chapter 
and council, may well remain, although they have not any 
poſſeſſions, and ſhall be now as they were at the firſt, with- 
out any poſſeſſions.” 

| In the caſe of Hayward and Fulcher, which aroſe on a 
' queſtion concerning a leaſe made by the ſame dean and 
chapter, the ſurrender is ſtated in fuller terms, to have been 
of all their poſſeſſions, rights, liberties, privileges, and 
hereditaments, which they had in right of their corpora- 
tion.” On the queſtion, whether by this ſurrender the cor- 
poration was extinct, the judges, according to the report 
in Jones (a), reſolved unanimouſly that it was not; be- 
cauſe a corporation in general, and ſo a dean and chapter 
in particular, may be at the beginning without any lands 
or poſſeſſions annexed to them, and may take their deno- 
mination from a place, though they have nothing in it; 
and as at the beginning a corporation may be without 
lands, ſo though they grant all their poſſeſſions, yet the 
corporation continues, and in particular, though dean and 
chapter ſurrender all their poſſeſſions, yet the corporation 
continues, and they continue the chapter to the biſhop, 
and notwithſtanding they ſurrender their church, yet the 


(a) Sir W. Jones, 166, 
Hh; corporation 


1 


| 
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corporation continues.” And the reporter goes on to ſay, 
sand per Dodridge, the dean and chapter, inſomuch as 
they are the council of the biſhop, cannot ſurrender their 
corporation; but this does not appear to me to be law, for 
a corporation of dian and chapter, though it be ſpiritual 
in one reſpect, inaſmuch as they, by the canons of the 
church, are to give advice, and be of council with the 
biſhop, yet they are a corporation, and enabled to ſue or 
be ſued, and to purchaſe or alien, by our law, to wit, by 
preſcription, grant of the King, or act of parliament ; and 
in this reſpect, they may well diſſolve that corporation by a 
proper act, to wit, by reſignation of all their goods, or by 
the death of all the corporation, and the King was patron, 
and it is in his election whether he will collate anew or 


not, for till he has collated the corporation ſhall be ſuſ- 


pended” (a). 

In the other report of the a (b), Whitlock, and not 
Dodridge, is repreſented as ſaying, © if the dean and chap- 
ter may be diſſolved by grant, they are, as it were, felo de 


Je which is againſt nature.” But as to this, continues the 


reporter, Jones ſaid, dean and chapter may diſſolve them- 
ſelves ;”” but he concluded with Whitlock, that here they 
are not diſſolved. 

IT may be obſerved, that the reaſon given by Dodridge 
is applicable to no other cFporation but dean and chapter; 


and that the deciſion of the court in this caſe, as well as in 


that of the dean and chapter of Norwich, was founded 


not on an opinion that the corporate exiſtence could not be 


ſurrendered, but that the terms of the deed were not fuf- 
ficient to produce that effect. 


\ 


(a) The language of the reporter is not very correct, but I have 
given a literal tranſlation, that the reader may draw his yon concluſion 
from the caſe, (6b) Palm. 502, 


THESE 
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Tursz two, however, are the caſes which have been 


relied on as the ſtrongeſt judicial authorities, © that the 
franchiſe of being a corporation”? cannot be ſurrendered ; 


and Treby, after citing them with ſome triumph, proceeds 
thus — 

« There is a caſe in Dyer (a), which ſeems the only caſe 
againſt us on this point; there were two deans and chapters, 
one of St. Patrick's, and the other of Chriſt Church, in 
Dublin; both theſe, and not one of them only, were to- 
gether one chapter to the archbiſhop of Dublin: one of 
theſe ſurrendered, and their houſe was uſed as a place for 
the courts of juſtice ; then a leaſe was made by the biſhop, 
confirmed by the remaining dean and chapter, which was 
that of Chriſtchurch : and whether that leaſe was good or 
not, was the queſtion (5): and truly that was the only 
queſtion made in that book, and ſo tis of little authority 
as to any thing elſe : but tis true that that book dies ſay in 
the end of the caſe, that the leaſe was held good, © quia 
corporatio et capitulum Sancti Patricii prædicti fuit per do- 
num et ſurſum redditionem decani et capituli prædicti legi- 
time diſſolutum et terminatum.”” © To this I anſwer,” 

« FirsT, there was no occaſion for this reaſon, becauſe 
it did digreſs from the main point of the caſe.” ; 

« SECONDLY, it was a private extra- judicial opinion; it 
was the opinion of but five judges, and for ought appears, 
ſeven might be of another opinion, and yet the caſe was ſent 
for the opinion of all the judges here, becauſe the lawyers in 
Ireland, it ſeems, did make a great doubt of it. And it was 
alſo an opinion and judgment of the favourable ſide, for it 
was to confirm a predeceſſor's leaſe. But,” 

«THIRDLY, Certainly the caſe is miſtaken, for the 
ſurrender could not be good without the conſent of the 

(a) Dyer, 282. Treby's Arg. 11. 


(5) Vid. this caſe, vol. 1, p. 113, n. 
| Hh4 biſhop, 
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biſhop, which is alſo added in the end of the caſe; he is 
the patron, and muſt neceſſarily confirm their acts to 
make them valid, eſpecially they being inſtituted and given 
, to him for his advice in the government of the church =_ 
the diſpoſal of its lan 

« FouRTHLY, I an this further anſwer, that my Lord 
Coke ſays (a), and 'tis not denied, that this ſurrender was 
by act of parliament, or elſe it had not been good. And 
beyond that,” 

«* FIFTHLY, I have by me a manuſcript of my Lord 
Dyer's reports, the moſt authentic one, which was my 
Lord Coke's, and has his own hand to it in ſundry places; 
and by that he does often correct the prints of Dyer, and ſo 
alſo he might have done in this caſe ; for there all theſe latin 
words are left out, there is not one of them, nor any ſpace 
left to put them in, nor any blot for their being razed out 
it is an addition of the publiſher, and printed in another 
letter than the reſt of the caſe is; tis not in that book 
which I take to be the trueſt original of Dyer; beſides, 
my Lord Coke's anſwer, that it was by act of parliament, 
makes an end of all.” 

THe only remaining caſe on this ſubject is that of the 
King and Grey, which occurred in 1726 (b),—It appeared 
that in the 15 Car. 2, a charter of incorporation was 
granted to the borough of Colcheſter, in which a power 
was given to make juſtices of the peace for the ſaid bo- 
rough, who ſhould hold their ſeſſions there; with a clauſe 
excluding the juſtices of the county from any juriſdiction 
within the borough. In 36 Car. 2, this charter was ſur- 
rendered, and in the deed of ſurrender was a clauſe, by 
which the corporation gave up all the liberties and privileges 
- Which they then enjoyed. By letters patent of King Wil- 


(a) Leon. 234. (5) Rex v. Grey, 8 Mod. 358. 


liam 
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liam and Queen Mary, all the lands and privileges. of this 


corporation were granted, reſtored; and confirmed to them, 
in as large a manner as at any me ey bac enfoyed them 


before the ſurrender. 


On an indictment found at the quarter ſeffions held in 
Colcheſter for the county of Eſſex, and removed by cer- 
tiorari into the King's Bench, the principal queſtion re- 


lated to the effect of the ſurrender and the letters patent of 
reſtoration. 


On one ſide it was contended, that the ſurrender was an 
abſolute diſſolution of the corporation, and that conſe-. 


quently the letters patent were void, as they ſuppoſed the 
exiſtence of a corporation which did not in fact exiſt. 


ON the other it was contended, that the corporation was 


not intirely diſſolved, and that though, by the ſurrender, 


their lands and liberties had been given up, yet ſtill they 
had a corporate capacity to take, and conſequently the 


charter of William and Mary was good. 
One judge held, that though barely by the ſurrender of 
the charter, the corporation was not diſſolved, yet that its 


very being was deſtroyed by the words by which they gave 


up all the liberties and privileges which they enjoyed. 

Tur other three, on the authority of the doubts ex- 
preſſed in the caſe of the city of London, ſeemed inclined 
to the other ſide of the queſtion; but as it was a matter of 
great moment, the caſe was adjourned ; and it does not ap- 
pear whether any judgment was ever given. | 

SUCH are the caſes which, it has been contended, eſta- 
bliſh the principle, that a corporation cannot be deſtroyed 
by ſurrender and acceptance of the crown, and that it 
ſtands uncontradicted by any authority on the other 
ſide (a). 


(a) Rex v. Amery, 258, 415. 
| Tux 
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Tux laſt mode by which it is ſuppoſed a corporation. 
may be diſſolved, is by the judgment of acourt of law, for 
a forfeiture of its corporate exiſtence. This was the great 


-queſtion agitated in the caſe of the quo warranto againſt 


the city of London: in that conteſt the furſt legal abilities 
were engaged on both fides ; and the utmoſt poſſible in- 
duftry was uſed to collect, from every ſource of informa- 
tion, every thing which had the moſt diſtant relation to the 
queſtion. In the only two caſes (a) in which the ſubject 
appears to have been ſince inveſtigated, little (b) more is to 
be found than a repetition of the arguments there urged, and 
of the authorities there produced: of what follows, there- 
fore, the principal part cannot be expected to be more than 


a ſummary account of thoſe arguments and authorities, 
Tu whole of what was faid on both ſides may be re- 


duced to three diſtin queſtions. 1, Whether, in the na- 
ture of the thing, the being of a corporation can be for- 


feited? 2, Whether the recoras of proceedings that have 


been adopted againſt corporations, prove an abſolute for- 
feiture in point of fact? And, 3, admitting that the 
being of a corporation may be forfeited, what is the proper 


legal proceeding to carry the forfeiture into effect? 


THe affirmative of the firſt queſtion is founded on the 
general propoſition, that to every franchiſe there is a con- 


dition tacitly annexed, the breach of which incurs a for- 


feiture of the franchiſe. That a corporation, in the charac- 
ter of a political perſon, may, as well as a natural perſon, 
by a breach of that condition, forfeit any of its ſubordinate 
franchiſes, was never doubted. In the preſent caſe the 


(a) Sir James Smith's caſe, 4 Mod. 52. Skin. 310. 1 Show. 263. 


Carth. 217, and Rex v. Amery, 2 Term Rep. 515, and in a ſeparate 


publication in 2 vols. quarto. 
(5) The inveſtigation of the effect of a judgment urn Rex v. 


* is new. Vid. poſt, 
great 
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great queſtion was, how far this principle ſhould be applied 
to the being of a corporation. 

Six George Treby and Mr. Pollexfen, who argued for 
the city, ſupported the negative, by aſſerting that a cor- 
poration was not a franchiſe, and inſiſting on the inviſibility, 
impeccability, and immortality attributed to it in the books 
of law (a); and Mr. Pollexfen (6) likewiſe inſiſted much 
on the political inconveniencies which muſt enſue from its 
being actually diſſolved by forfeiture :—as there is no foun- 


dation for the inviſibility, impeccability, and immortality 


of a corporation in the ſenſe in which they apply the 


words (c), their argument, ſo far as it reſts on theſe, is 


neceſſarily defective: with reſpect to political inconve- 
niencies, however great they may be, they can affect a 
queſtion in a court of law only where there is no other 
guide for its deciſion» The denial that a corporation is a 
franchiſe, ariſes from an inaccuracy in the mode of ſtating 


the propoſition. * That it is a franchiſe in a corporation 


to be a corporation,” is certainly attended with as much 
metaphyſical difficulty as, © that it is a franchiſe in a man 
to be a man;” but thete is no difficulty in conceiving 
that the right of acting as a corporation is a franchiſe in 
the individuals that compoſe it” (d). Sir Robert Sawyer, 
the attorney general, makes this idea the foundation of his 
argument on this part of the ſubject, and from thenge 
ſhews the very being of a corporation may be forfeited ; 
though perhaps it may be doubted, whether in his mode of 
deducing his concluſion, he be always logically corre&.— 
Speaking of corporations ſole, he ſays (e), © ſingle bodies 


politic have indiſputably ſuch conditions annexed to them 


(a) Treby's Arz. 3, 4. Pollexfen's Arg. 115. 
(6) 111, 112, 113. (c) Vid. vol. 1, 1518, 71. 
(4) Vid. vol. 1, 14. (e) P. 2x of his Arg. 


— — — 


476 THE LAW 


on the truſt of their creation; and the breach of the con- 
dition is, in law, good cauſe of ſeparating the politic per- 
ſon from the natural by deprivation, which, in the civil 


law, is of the ſame effect as judgment of ou/ter by the com- 


mon law—and certainly the union between the politic and 
natural body is as cloſe and as ſtrong in ſold as in aggregate 
corporations.— Vet not only treaſon and felony, but miſ- 
demeanors of far leſs conſequence, committed by the na- 
tural perſon, will forfeit the corporate right, and amount 
to a breach of the condition annexed by law :—ſuch ſmall 
crimes as waſte and wilful dilapidations, will be cauſes of 
forfeiture.” _ 

IT has been remarked (a), that, if this analogy between 
deprivation and judgment of ouſter be juſt, it is clear that 
deprivation of the natural perſon in the caſe'of corpora- 
tions ſole, and eccleſiaſtical corporations, does not at all 
affect the politic capacity; that the latter remains unal- 
tered and unimpaired to be exerciſed and enjoyed by the 
next perſon who ſhall be put in poſſeſſion of it; that in like 
manner, where judgment of ouſter may be given againſt 
particular members, or even againſt all the members of a 
corporation, by which there is a ſeparation between the 
natural perſons who held the franchiſe, and the franchiſe 
itſelf; yet Kill the franchiſe itſelf exiſts : and that a judg- 
ment of ouſter no more deſtroys the franchiſe of a corpo- 
ration aggregate, than that of deprivation does that of a 
corporation ſole. 

Bur Sir Robert Sawyer himſelf, in anther. part of his 
argument (6), puts this matter in a different point of view; 
obſerving, © that if there be any advantage in point of 
duration, it inclines to the ſide of ſole corporations, as bet- 


(a) By Adair, ſerjeant, in Rex v, Amery, 261, 416. 
(6b) P. 25. : 


4 
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ter framed by policy to have continuance than aggregate 
corporations. 1, Becauſe the choice of the ſucceſſors, 
whether the corporation be elective, donative, or preſenta- 
tive, is placed elſewhere, and not in the perſon himſelf, fo 
that it is not in his power to prevent the ſucceſſion. 2, Be- 
cauſe the law leaves it not in his power to determine the 
corporation, either by ſurrender or forfeiture, but during 
his life, and ſo he cannot prejudice the ſucceſſion. But in 
lay corporations aggregate, the power of continuing the 
ſucceſſion is truſted to the members, ſo that the whole 
right is in them, which they may determine either by not 
electing, or by electing thoſe whom the law incapacitates : 
or.every man may, for good cauſe, be disfranchiſed, or the 
franchiſe for cauſe may be, ſeized, and conſequently, for 
want of ſucceſſion, fail. | 

REFERRING to the caſe of James Bagg (a), he ſays, 
ge takes it to be an expreſs judgment in point, that there 
is a condition annexed by law to every corporation, and 
that the breach thereof is a forfeiture :** and obſerving that 
each individual member of an aggregate corporation may 
forfeit his right to be a member, by the commiſſion of ſuch 
crimes or offences as are there pointed out; from thence 
he draws this concluſion, that, as every member may for- 
feit that which any member may, the ſame acts which will 
forfeit the right of every member ſeparately conſidered, if 
done jointly by all the members, will have the ſame effect, 
or, in ether words, will be a forfeiture of the corporate 
exiſtence of the whole corporation (Y). 

In another part of his argument (c), in which he diſ- 
cuſſes the nature of the right to act as a corporation, and 
ſhews that it is a franchiſe veſted in the individuals collec- 


(a) Vid. ante, p. 50, 63, 64. (6) P. 21, 22 of his Arg. | 
(c) P. 8. 
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tively taken, he draws this concluſion : © and therefore, 
when the queſtion is of non-uſer or abuſer of franchiſes by 
a corporation, it muſt of neceſſity be intended for ſome 
acts or negligence of the natural perſons, or of thoſe offi- 
cers who were employed by them: and the queſtion will 
reſt only on this, what acts, or what omiſſions of the na- 
tural perſons will affect this right, in which all the mem- 
bers have an intereſt.” © But this queſtion,” ſays he, in 
another place (a), * what a&s of the members, and of 
what number of the members will forfeit the whole fran- 
chiſe, I know no where diſtinctly put in our books, but as 
they lie ſcattered in the inſtances of forfeitures taken, and 
franchiſes ſeized ; otherwiſe than upon the general rules of 
non-uſer and abuſer of the truſt committed to them. But 
the civilians,” continues he, © treat largely on theſe queſ- 
tions; whether the cities, colleges, and univerſities may 
be forfeited and diſſolved, and what acts of the members 
will be cauſes of ſuch forfeitures. He then cites a paſſage 
from Oldradus de Ponte, which clearly proves this laſt 
poſition. | 

In the caſe of the city of London two cauſes of for- 
feiture were alleged. 1, An oppreflive bye law made by 
the common council for levying money, and the fact that 
money was actually levied under it on the ſubjects at large; 
and 3, a ſeditious petition to the King, drawn up by the 
authority of the common council, and printed and diſtri- 
buted throughout the kingdom by their order. — The coun- 
ſel for the city contended ftrenuoufly, that the corporation 
at large were not, in this caſe, bound by the acts of the 
common council; and that if they were, yet the facts 
alleged were not ſufficient cauſes of forfeiture. On both 
theſe points, however, the judgment of the court was de- 


(a) P. 23. 
cidedly 
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cidedly againſt them, and certainly with good reaſon on 
the firſt, whatever may be faid as to the laſt, 


To ſhew that, in point of fact, corporations had 1 


been forfeited, and that forfeiture enforced by judgment, 
the attorney and ſolicitor general, among others, produced 
the following examples. 

In 15 H. 3, the town of Hereford was ſeized into the 
King's hands by the ſheriff of the county, for holding a 
market contrary to the King's prohibition. On certificate 
of this into chancery, a writ iſſued to the ſheriff, com- 
manding him to keep it in the King's hands, donec dominus 
Rex aliud inde preceperit (a). 

In 3 Ed. 1, on an inquiſition found of purpreſtures 
within the King's Warren of Dover, by ſtopping a water- 
courſe, by which the warren was overflown, a writ iſſued 
from the court of Dover, to diſtrain the offender by his 
goods, to amend and remove the purpreſture. The officer 
diſtrained the cattle of the offender, who lived at Sandwich, 
within the Cinque Port: ſome of the men of Sandwich 
made reſcue, and when the conſtable of Dover ſent meſſen- 
gers to complain of this to the mayor, and to require re- 
dreſs, ſeveral of the men of Sandwich attacked the meſſen- 
ger and ſeverely beat him. The conſtable ſent more offi- 
cers to ſee right done, againſt whom the town was barri- 
caded and chained, and who were kept out by the townſ- 
men in a hoſtile manner. 'The conſtable went in perſon, 
and having after ſome time ſuppreſſed the tumult, the com- 
monalty then ſubmitted, and prayed he would deliver their 


ſubmiſſion to the King, which they produced under their 


common ſeal. This was accordingly delivered by the con- 
ſtable t# the King in council, and the queſtion was ad- 
journed into parliament. The mayor, bailiffs, and com- 


Sawy. Arg. 18. 
(a) Rs a 


| 
| 
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monalty were ordered to attend before the King and his - 
council in Parliament on a certain day. On that day, in 
the preſence of the mayor and bailiffs, who attended for 
the whole community, judgment was thus entered on 
record. — ; 
ConsIDERATUM fuit per dominum Regem et conci- 
lium ſuum in parliamento, quod majoritas et libertas de 
Sandwich pro prædict. tranſgreſſionibus, in manus domini 
Regis capiatur, et tradatur in cuſtodiam conſtabulario de 
Dover ad diſponendum de prædict. villa ſecundum com- 
munem legem et conſuetudinem regni, non obſtante aliquã 
libertate. | 
« BoTH from the form and matter of this entry,” ſays Sir 
Robert Sawyer (a), © it is evident that this deciſion was ju- 
dicial and not legiſlative here is a judgment only of 
ſeizure on a forfeiture; yet it amounted to a real ouſter ; for 
the town was actually diveſted of its liberty, and delivered 
up to the government of the common law.“ | 
AMONG the rolls of 9 Ed. 1, there is the record of an 
information at the King's ſuit, preſented by the ſheriff of 
| the county, againſt the mayor of Sandwich and three others, 
| for aſſaulting the ſheriff's bailiff on execution of the King's 
writ within Stanore, beating the officer, taking the writ 
from him and tearing it, and ſtamping it under their feet. 
They plead to the juriſdiction, that Stanore was within the 
liberty of Sandwich, within the- Cinque Ports, and that 
they are not bound to anſwer elſewhere than at the court 
at Shepway. The plea was overruled; they infiſted on 
their exemption, and refuſed to give any further anſwer, 
on which judgment was given that they ſhould be com- 
mitted to priſon: © et quia Johannes Dennis, major de 
Sandwich, convictus eſt de tranſgreſſionibus prædictis; et 


| h (a) Arg. 28, 
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factum majoratus in his quz tangunt comitatum eſt factum 
ipſius communitat', conſideratum eſt quod communitas de 
Sandwico amitt* libertatem ſuam.” 

« THIS,“ ſays Sir Robert Sawyer(a), © is an expreſs 
judgment of the court of King's Bench, on the forfeiture 
of the liberty, for a crime committed by the mayor and 
others, in a matter relating to the whole liberty.“ 

In zz Ed. 1, the liberty of the city of Wincheſter was 
eized into the King's hands, by judgment of the King 
and lords, for ſuffering a hoſtage to eſcape, who had been 
committed to their charge by the King for ſafe cuſtody : 
a writ of ſeizure was direcr:d to the ſheriff of the county, 
quod prædict. civitat* Wintoniz et libertatem ejuſdem ci+ 
vitatis, cum omnibus ad eam tangentibus fine dilatione ca- 
piat in manum Regis, et eas ſalvo cuſtodiat, donec Rex 
aliud præceperit. Whereby,” fays Sir Robert Sawyer, 
« the franchiſe being ſeized, the men of the city were put 
under the government of the common law officer. The 
city afterwards' compounded with the King for five hundred 
marks, and then the King reſtored to the ſame mayor and 
citizens the city and liberty aforeſaid, to have and to hold 
in the form in which they had held them before the ſeizure 
of the ſame into the King's hands ; and letters patent of 
reſtitution were granted, and a writ of reſtitution was di- 
reed to the ſheriff, ; N 

EXAMPLES of the ſame kind are given by the attorney 
general, with reſpect to Ipſwich, Norwich, Oxford, Eve- 
ſham, and Southampton. The latter ſubmitted to a fine, 
and raiſed their fee ſatm rent to 2ol. per annum (3). 

THz caſe of the town of Cambridge it may be pro- 
per to ſtate more particularly, on account of the remarks 
made on it by both ſides. | 


(a) Arg. 27. (b) Sawyer's Arg. 29, 30. 
I i LorD 
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Loxp Cokx ſtates it to this effect (a): the mayor, bai- 
liffs, and commonalty of Cambridge were accuſed, for 
that they in the late tumults and uproars confederated with 


divers other miſdoers, broke open the treaſury of the uni- 


verſity of Cambridge, and took from thence and burned 
ſeveral charters, &c. of the univerſity, and alſo compelled 
the chancellor and ſcholars, under their common ſeal, to 
releaſe to the mayor and burgeſſes, all manner of liberties, 
and alfo all actions real and perſonal, and further to be 
bound to them in great ſums of money, Whereupon it 


was agreed in form following : that one writ ſhould be di- 


rected to the mayor, bailiffs, and commonalty of Cam- 
bridge, that then were, to appear in parliament and anſwer; 
and another writ to the mayor and bailiffs that were at the 
time of the offence. The mayor and bailiffs that then were, 
appeared in proper perſon, and pleaded not guilty : the 
commonalty, by their attorney, appeared at the day.— 

Thoſe who were Mayor and bailiffs at the time of the of- 


fence appeared alſo in proper perſon, and the mayor 
. anſwered that he was not privy to any ſuch act, but only 


by compulſion of others. The burgeſſes of Cambridge 
delivered into the parliament two deeds ſealed by the chan- 
cellor and ſcholars ; one of which contained a releaſe of 


all liberties and privileges, with a bond of goool. to releaſe 
all ſuits againſt the burgeſſes; and the other was a releaſe 
- - Of all actions real and perſonal.—Theſe were ordered to be 


cancelled. —The chancellor and ſcholars, by way of peti- 
tion and in form of articles exhibited, gave a hiſtory of the 
whole tranſaction: on the reading of this, it was demanded of 
the burgeſſes what they could ſay why their liberties, lately 
confirmed by the King, ſhould not be ſeized into the 


King's hands as forfeited. 


(a) 4 Inſt, 228. 
Trey 
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Tu required three things. 1, A copy of the bill. 
2, Counſel. And 3, Reſpite to anſwer. To the firſt it 
was anſwered, that fince they had heard the bill, that was' 
ſufficient, for that, by law, they ought not to have a copy. 
To the ſecond it was anſwered, that they were then ap- 
pointed to anſwer to no crime or offence, but only touching 
their liberties. After many dilatory ſhifts and ſubterfuges, 
the ſaid burgeſſes having no colour of defence touching 
their liberties only, ſubmitted themſelves to the King's 
mercy and grace, ſaving their anſwers to all other matters. 
The King thereupon, by common conſent of parliament, and 
by authority of the ſame, ſeized the ſame liberties into his 
hands as forfeited; and afterwatds granted ſome of theſe 
liberties to the univerſity, and the remainder to the town, 
increaſing their fee farm. 

Ix the introduction to this caſe, Lord Coke refers to the 

rolls of parliament of 5 R. 2. but in a marginal note at 
the bottom he ſays, Nota, by ad of parliament, om 
Rol. Parl. 8 R. z, n. 11 

THs ſolicitor general having referred to this caſe as an 
authority that a corporation might be ſeized for a forfeiture, 
Sir George Treby takes advantage of the words, © by 
common conſent of parliament, and by authority of the 
ſame,” in the body of the caſe, and of this marginal note, 
to ſhew that ſuch a ſeizure could not be by the judgment of 
a court of law (a). | 

Tux attorney general (b), in anſwer to Treby, ſays he 
is miſled by thoſe words and that marginal note, and ſup- 
poſes he had looked no farther than the 4 Inſt. taking it 
for granted that the record was that mentioned in the note, 
when in truth it was tnat mentioned in the introduc- 
tion to the caſe. He ſays, that it appears by the record, 


(a) Treby's Arg. 12. (b) Sawy. Arg. 28. 
| 112 | that 
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that the judgment of forfeiture was not given by act of 
parliament, but by the King and his council in parliament 
fitting as a judicial court, which frequently happened in 
, thoſe times: he then ſtates the caſe from the record in ra- 
ther a different manner from Lord Coke: and his ſtate- 
ment certainly ſhews that the judgment was that of a judi- 
Cial court, 
Tx ſolicitor general (a) mentions a record by which 
it appears, that in the 15 Ed. 1. the franchiſe of the city 
of London was ſeized into the King's hands, and John de 
Briton, who was not a freeman, appointed cuſſos, which, 
in the ſolicitor's opinion, implied that the very being of 
the corporation was forfeited to the King, © becauſe,” ſays 
he, © they had a power to chooſe de ſeipis, by charter from 
King John, a citizen to be a mayor or chief governor, but 
here was another perſon appointed governor over them.” 
THe city continued in this ſtate till the 26 Ed. 1, when 
the King, pro bono ſervicio ciuitat London reddit eis civi- 
tat ſuam London habend dic? civibus ad volunt Regis: & ſo 
that, ſays the ſolicitor, © both the city and all its fran- 
chiſes were ſeiged at that time, for he reſtored the very 
city of London to the citizens during his will and pleaſure.” 
Born the ſolicitor (5) and the attorney (c) ſtate ſeveral 
other records of ſimilar ſeizures and reſtitutions, from the 
time of Ed, t, to 20 R. 2. p 
Mx. Pollexfen, in his argument for the city, contends, 
+ that none of theſe records prove that the very being of the fl 
corporation was ſeized for forfeiture ; but that only ſome h: 
of the ſubordinate franchiſes were ſo ſeized : he takes parti- 


Gem re ee A, OED — 
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cular notice of the record in the caſe of the mayor of 
Sandwich, and endeavours to ſhew that the liberty there * 
adjudged to be ſeized, was not the being of the corpora- 

(a) Finch's Arg, (6) Finch's Arg..16. (c) Sawy. Arg. 37 | 


tion 
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tion of the town of Sandwich, but the liberty they had in 
Stannore, or the liberty they claimed to be impleaded in 
the court of Shepway (a). | 

W1TH reſpect to thoſe records which relate to the city of 
London, he ſays they are ſo far from proving that the being 
of the corporation was forfeited, that they ſhew it ſtill ſub- 
ſiſted; for that the ſeizure was à ſeizure only of the may- 
oralty, notwithſtanding which the citizens exerciſed all 
their corporate rights, except that of chooſing their own 
mayor; and he cites -ſeveral records to ſhew, that during 
all the time of the cuſtos, the courts ware regularly held, 
particularly the court of huſtings, and the court of alder- 
men, in- which latter the cuſtos fat in the room of the 
mayor (5). 

He contends likewiſe, and certainly not without rea- 
ſon (e), that admiting thoſe records to ſhew the actual for- 


feiture of the corporations, they were not to be conſidered 


as authorities in a court of law: that they were proceed- 
ings in times of great trouble and confuſſon, and were not 
to be taken as precedents when law was better ſettled and 
underſtood. He obſerves, likewiſe (4), that in point of 
fact, notwithſtanding all thoſe ſeizures, the liberties were 
confirmed by ſeveral ſtatutes from 1 H. 4, to 2 H. 6; and 
that from the time of R. 2, to this quo warranto againſt 
the city of London, there was not found any inſtance of 
a ſeizure of liberties or franchiſes, nor of a cuſtos: he 
further obſerved, that notwithſtanding the ſeizures which 
had actually taken place, London, Briſtol, Glouceſter, 
Cambridge, and the Cinque Ports, and he might have added 
others, in all their pleadings, entitled themſelves to be cor- 
porations by preſcription; which is a very ſtrong argument 


(a) Pollexfen's Arg. 100. £ (6) Ibid, 101, 197, 108, 
(c) Ibid. 203, (4) Ibid. 104, 
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to ſhew that the effe& of the ſeizures was not to deſtroy 
the corporate exiſtence (a). 


Mx, Juſtice Blackſtone, after ſtating, that one of the | 


modes -by which a corporation may be diſſolved, is by 
forfeiture of its charter, through negligence or abuſe of its 
franchiſes, adds, © that the regular courſe is to bring an 
information in nature of a writ of QqU0 WARRANTO, to in- 
quire by what warrant the members now exerciſe their 


corporate pewer, having forfeited it by ſuch and ſuch pro- 


ceedings” (b). 


WERE this the real form of the information, a great deal 


of difficulty would be removed; but it muſt be recollected, 
that the form both of the original writ of quo warranto, and 
of the information in the nature of it, is the ſame whether 
the one or the other be brought for an uſurpation without 
any original title, or for a ſubſequent ſorfeiture, when the 
Original title is not diſputed; that the firſt ſimply calls upon 
the defendent to ſhew by what warrant he claims the fran- 
chiſes in queſtion, without alleging any uſurpation or for- 
feiture; and that the latter expreſsly alleges an uſurpation 
without any warrant or royal grant, and conſequently does 


not ſtate any ſubſequent forfeiture (c). 


THoUGH the real intention of this proceeding may be, 
not to deny that an original title once exiſted, but to inſiſt 
on its being now at an end by the miſconduct of the de- 
fendant; yet, in general, the form will not involye any 
abſurdity ; becauſe, though the plea ſhew a good original 
title, that is no more than a falſification, to a'certain ex- 
tent, of the allegation of the attorney general; who may, 
without inconſiſtency, reply, that notwithſtanding the title 
pleaded, the defendant ought not to continue to exerciſe 


(a) Ibid. 106. (6b) 1 BI. Com. 485. 
000 Vid. ante, p. 395, 403, 404. 
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the franchiſe, becauſe at ſuch a time, previous to the com- 
mencement of the uſurpation mentioned in the information, 
he did ſuch and ſuch acts, by which he has forfeited his right. 
Tuksk obſervations apply equally to an information 
filed againſt an individual, or againſt a corporation by the 
corporate name, to enforce the forfeiture of any ordinary 
franchiſe : but the great queſtion has been with reſpect to 
the name in which it ſhall be brought, when it is intended 
to enforce the forfeiture of the corporate exiſtence, or, in 
the language of the caſe of the quo warranto againſt the 
city of London, © the franchiſe of being a corporation.” 
WHERE it is intended to impeach the original authority 
of a number of perſons to act as a corporation, the infor- 
mation ought moſt certainly to be, and in fact, has always 
been againſt the individuals, by their individual names, and 
not by the corporate name under which they act. | 
THe information againſt the city of London, by which 
it was not intended to impeach the original title, but to en- 
force a forfeiture of the corporate exiſtence, was in theſe [ 
terms, —“ that the mayor and commonalty and citizens of 
the city of London, for the ſpace of one month now laſt paſt | | 
and more, had uſed, &c. without any warrant or royal grant | | 
within the city of London, &c. the ſeveral liberties, privi- 1 
leges, and franchiſes following, viz. to be of themſelves one | 
body corporate and politic, in deed, fact, and name, by the 
name of mayor and commonalty and citizens of the city of 
| London, &c. 
| Tus city appeared by their attorney, and pleaded a 
; perfect title; the attorney general replied, and aſſigned the 
a two cauſes of forfeiture before mentioned (a): aſter ſome 
0 further pleadings, the caſe came before the court on demurrer; | 
and among other queſtions agitated at the bar, this produced | | | 
a conliderable degree of diſcuſſion, © whether the informa- | 
(a) Ante, p. 478. 
Ii 4 tion 
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tion was well brought againſt the corporation, by the corpo- 
rate.name, or whether it ought not to have been brought 
againſt the individual members, by their proper names? 

THe great objection to this form of the information was 
this, that it at once admitted the defendants to be a corpo- 
ration, and yetdenied their authority to a in that charaQter- 

Six George Treby not only argued fully on this ap- 
parent repugnancy, but aſſerted, that all the precedents 
that could be found were againſt this form: he ſaid there 
never was but one inſtance of a printed precedent of a quo 
WARRANTO, brought to impeach the being of a corpo- 
ration, and that that was againſt the individuals by name ; 
it was againſt Heldon and other burgeſſes of Helmeſley, 
for uſurping to be a corporation by the name of the burgeſſcs 
of Helmeſley (a): to ſtrengthen the inference he drew from 
this, he cited ſeveral other inſtances of a ſimilar kind, which 
were not in print (6). 

Tus attorney general contended, that theſe precedents, 
though they proved that the ſuit might be brought againſt 
the individuals by name, or againſt ſome particular mem- 
bers by name, and againſt the reſt by words of general de- 
ſcription, as other freemen, other burgeſſes, &c. yet they by 
no means proved, that the King had not a further election 
to bring his ſuit for queſtioning the corporation, either by 
the proper name of incorporation without naming particu- 
lar perſons, or by ſome other general name, which ſuffici- 
ently deſcribed the defendants. That the ſuit might be ſo 
brought, he argued from the analogy of indictments 
_ againſt a pariſh, a hundred, or a county, for not repairing 
bridges, highways, &c. which might either be againſt ſome 
particular perſons by name and other inhabitants, or againſt 
the inhabitants generally without naming any one in par- 


(a) Co. Ent. 527, Treby's Arg, 26. (5 Ibid. 274 28, 
ticular; 
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ticular; and he contended that there was no repugnancy 
in the preſent information; for that by being brought 
againſt the defendants, it was not admitted that they were 
a corporation, but that it was only intended to deſcribe 
them by a name by which they were generally known (a). 
IT may be obſerved, however, that he failed in ſhewing 
a a complete analogy between the two caſes; becauſe he 
did not prove that the right of being a pariſh, a hundred, 
or a county, was ever called in queſtion by an indictment 
for not repairing a highway, &c. And that part 
of his argument where he ſays the queſtion will be, what 
acts or what omiſſions of the natural perſons will affect this 
right, wherein all the members of the body have an in- 
tereſt” (b), ſeems to be the ſtrongeſt argument againſt the 
form of the information in queſtion. It is in effect admit- 
ting that an information brought to deſtroy the corporate 
right for a forfeiture incurred ought to be againſt the in- 
dividuals. It is a right exerciſed by them: it is a right 
forfeited by their act or omiſſion: againſt them, therefore, ac+ 
cording to his own reaſoning, ought the ſuit to be brought. 
Bur though there may be ſome degree of logical or me- 
taphyſical abſurdity in an information brought in the form 
of that againſt the city of London, yet if, in point of fact, 
it were the acknowlegged practice to bring informations in 
that form, the apparent repugnancy does not ſeem a good 
legal objection to them, | | 
Tux attorney general certainly produced ſeveral in- 
ſtances of ſuch informations (c), but in all of them, except 
one, judgment appears to have been given againſt the de- 


fendants either for want of an appearance, or for want of 


an anſwer—That in which the defendants pleaded was the 
caſe of New Malton in the time of James the firſt. 


(a) Sawy. Arg. 4, 5. (5) Ibid. 8. (c) Sawy. Arg. 6, 31. 
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„ THrs cafe,” fays the attorney (a), © is an expreſs 
authority, that this liberty may be ſeized by judgment 
in a quo warranto againſt the inhabitants of a town by 
their corporate name. It ,is brought againſt the bailiffs 
and burgeſſes of New Malton, and the form of the infor- 
mation is the very ſame with this againſt 'the city of 
London.” | | ; | 

« Tax y plead by their corporate name, and entitle them- 
ſelves to the liberty by preſcription; after verdict, judg- 
ment is given againſt them by their corporate name, that 
the liberty be taken and ſeized into the King's hands; and 
which is more, the capiantur pro fine is entered againſt them 
by the corporate name of Ballivi et Burgenſes, though the 
corporation by the ſeizure was diſſolved; and the reaſon no 
doubt was, that that general name was a ſufficient deſcrip- 
tion of the perſons who were liable to the fine for their 
uſurpation.”” 

Mz. Pollexfen, in his argument for the city (5), ac- 
knowledges, that there are precedents in the crown office 
of QUO WARRANTOs brought againſt corporations in the 
fame form as the preſent, for uſurping to be a corporation, 
and for claiming ſeveral other liberties; and he mentions 
eleven from the 2 El. to the 8 Car. 1 incluſive, and fays it 
is probable there may be more; but contends that if they 
be of any authority, they are for him, and not againſt him: 
, Becauſe, being for claiming other liberties, as well as to 
be a corporation, and being good as to the former, though 
zuſufficient as to the latter, they muſt be proceeded upon, 
if the attorney general pleaſe. 2. In all of theſe, either a 
plea is put in, and confeſſed, or a noli proſequt is entered, and 
there is no judgment againſt the corporation, perhaps for 
this very reaſon, that as to the being a corporation, the in- 


(a) Ibid, 32. (5) Pollexfen. Arg. 68. 
formations 
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[ 
formations were inſufficient. But if any could be Far 
where the only uſurpation charged, was that of claiming to 
be a corporation, or where, though other things were charg- 
ed, that was the only thing for which judgment was given 
for the crown, then, he ſays, ſuch a caſe would be like the 
preſent.——< One there is found, he adds, * and that 
is the caſe of New Malton.” But, he ſays, there is no 
mention of it in any book or report as far as he could 
learn; ſo that it paſſed ſub filentio; that he had made in- 
' quiry concerning this borough; that it was a ſmall place 
within the manor of the anceſtors of my Lord Eure; that 
it anciently ſent members to parliament, but that from the 
time of Edward the firſt to the beginning of the long par- 
liament in 1640, it had ſent none; that on a petition, a writ 
was then ordered, and the inhabitants had ever ſince ſent 
burgeſſes; that my Lord Eure, being lord of the manor, 
and offended with them, proſecuted this quo warranto, and 
they having neither lands, revenues, nor eſtates, to defend 
themſelves, he eaſily prevailed, they having in truth never 
been incorporated, nor having any charter. 

WHATEVER may be the proper form of an information 
of this kind, it muſt be filed in the name, and at the ſuit of 
the attorney genera]; for it is not within the meaning of 
the act of Queen Anne (a). 

THE next point to be conſidered is the effect of the 
judgment againſt the defendants in the different Wy of 
the proceeding. 

Ir has been ſtated, that if the defendant to a writ of quo 
warranto did not appear on the firſt day of the Eyre, &c. 
zudgment was given that the franchiſe ſhould be ſeized into- 
the King's hands in the name of a diſtreſs (b). Lord Coke, 


(a) Rex v. corporation of Carmarthen, 2 Bur. 869. 
(b) Vid. ante, p. 396. 
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in his comment on that part of the ſtatute of Glouceſter, 
which gives the venire facias commanding the ſheriff to 
ſummon the defendant to appear on the fourth day, and, on 
bis default, enacts, that it ſhall be done as in the circuit of 
the Eyre, ſays, that the conſequence of the · qefendantꝰ's not 
coming to replevy the franchiſe during the fitting of the 
Eyre, was, that he loſt it for ever; from whence he con- 
cludes, that after the proceedings in Eyre were diſcon- 
tinued, the ſame conſequence followed from the defendant's 
not coming within the term to replevy in the King's 
Bench (a).—This opinion he founds, principally, on the 


authority of a caſe in the year books in the time of 
Ed. 4 (5), which, in conſequence of his ſanction, was, till 


the caſe of the King and Amery, conſidered as having 
eſtabliſhed the law on this point. If the conſequerice 
of not replevying within the term was in ordinary caſes, 
the loſs of the franchiſe for ever, it muſt, in the caſe of a 
quo warranto brought to enforce a forfeiture of the cor- 
porate exiſtence, have been the diſſolution of the corpo- 
ration. | 1885 

Tat caſe of the King and Amery (c), was an informa- 
tion in the nature of quo warranto filed againſt the defen- 
dant for exerciſing the office of an alderman of the city of 
Cheſter. The defendant pleaded letters patent of Charles 
the ſecond granted on the 4th of February, in the 37th year 
of his reign, by which the citizens and inhabitants of 
Cheſter were incorporated, and which was duly accepted ; 
and then regularly deduced a title under it to the office of 
alderman. 

THe proſecutor replied, that Charles the ſecond did not 
grant; that the letters patent were not accepted; that the 


(a) 2 Inſt, 282, (6) 15 Ed, 4, 7, b. (c) 2 Term Reps $15, 
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defendant was not duly elected, and that he was not ad- 
mitted. The proſecutor then added two new replications; 
in the firſt of which he ſtated, that Charles the ſecond by 
the ſame letters patent, mentioned in the defendant's plea, 
reſerved to himſelf and his ſucceſſors, a power of removing 
at their free will and pleaſure, without any cauſe, by order 


in privy council made, and under the ſeal of the privy 


council, any one or more of the aldermen, &. the order to 
be duly ſignified to the perſon or perſons againſt whom it 
was made, and who, in conſequence of ſuch ſignification, 
ſhould be to all intents and purpoſes actually amoved from 
their reſpective offices without further proceſs ; and direct- 
ed that in every ſuch caſe other fit perſon or perſons, within a 
convenient time after ſuch amotion or amotions, ſhould be choſen, 
ſworn and appointed into the office or offices of any ſuch 
perſon or perſons ſo amoved, in ſuch manner as by the ſaid 
letters patent was before directed. The replication then 
ſtated, that after the granting of the ſaid letters patent, 
James the ſecond, on the 12th of Auguſt 1688, in execu- 
tion of the power reſerved, by order in privy council duly 
made, removed all the perſons who were then aldermen, 
&c. that this order was duly ſignified to them; by which 
the power as to the election of 8 ceaſed, and was 
determined, 
Tux ſecond replication ſtated a charter of i incorporation 
- granted to the citizens and commonalty of Cheſter, by 
Hen, 7, in the 21ſt year of his reign, which was duly ac - 
cepted, and a charter of confirmation in the 16th of El. 
which was alſo accepted ; that both theſe charters were 
in full force, before, and until, and at the time of the 
judgment therein after next mentioned. It then ſtated, 
that in Trinity Term, in the 35th year of the reign 
of Charles the ſecond, Sir Robert Sawyer, then attorney 
general, 


W 
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general, filed an information in the nature of quo warranto 
againſt the mayor and citizens, by the name of mayor and 
citizens, calling upon them to ſhew by what authority they 
elaimed, among other things to be in themſelves one body po- 
litic and corporate, by the name of mayor and citizens of 
the city of Cheſter.— It then ſtated, that ſuch proceedings 
were thereupon had, that in Hilary Term 35 and 36 of 
Charles the ſecond, for default of the ſaid mayor and citi- 
Zens in not appearing in the ſaid court of the ſaid Lord the 
late King, before the King himſelf, to anſwer to the ſaid 
Lord the late King touching and concerning the premiſes, 
it was then and there by the ſame court of the ſaid Lord 
the late King, before the King himſelf, conſidered that the 
liberties, privileges, and franchiſes, in the ſaid information 
above ſpecified, ſhould be ſeized into the hands of the ſaid 
Lord the late King, until the ſaid court ſhould further 
order. ö 

Tuis replication then ſtated, that after this judgment, 
and after the charter of Charles the ſecond, mentioned in 
the defendant's plea, James the ſecond made an order of 
xemoval as ſtated in the firſt replicatiqn. It then further 
ſtated, that after this removal James granted a charter of 
reſtoration, dated October 26, 1688, by which he pardoned 
the judgment above mentioned, and reſtored to the mayor 
and citizens of the old corporation, their fqrmer liberties ; 
that this charter was duly accepted, and that thereby the 
charter of Charles the ſecond, in the defendant's plea 
mentioned, became void. 

THe defendant rejoined, that the order in council for re- 
moval, &c. was not duly ſignified; and that ſuch further 
proceedings were had in the information mentioned in the 
ſecond replication, that in Trinity Term, in 36 Charles 2, 
judgment was given, that the liberties in the information 

3 7 / ſpecified 
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ſpecified /hould be ſeized into the hands of the ſaid Lord the 
King, and that the ſaid mayor and citizens ſhould be ex- 
| cluded and amoved therefrom; but that the tecord of this 


judgment was loſt, 
Tus proſecutor, in his ſurrejoinder, -denjad that ſuch 


final judgment had ever been given. 


Tus jury found by their verdict that Charles the n | 


by his charter, did grant as the defendant alleged in his 
plea; that the charter was accepted by the citizens and in- 
habitants ; that the defendant was duly elected and admitted 
under the charter; that the order of removal was duly ſig- 
nified, and that there was no final judgment in the infor- 
mation. | | | * 
In conſequence of this verdict, an application was made 
on behalf of the defendant, that the poſtea might be deli- 
vered to him, in order to enter up judgment upon it. 


AFTER very able arguments on both ſides, Mr. J. 


Aſhhurſt delivered the opinion of the court. After ſtating 
the pleadings, he ſaid three queſtions aroſe upon them. 
1. Whether Charles the ſecond, at the time of granting the 
charter mentioned in the plea, had the power of creating 
a new corporation in the city of Cheſter. 2. Whether, if 
he had, the charter itſelf was a good one, and what was the 
effect of the amotion of all the members by James the 


ſecond; and 3. What was the effect of the charter of 


reſtitution. 


THe firſt queſtion, he ſaid, depended on the effect of 


the judgment for default of appearance, which clearly re- 
mained in force, when the charter was granted, under 
which the defendant claimed : and on the authority of the 
caſe 15 Ed. 4, ſupported by the ſanction given to it by Lord 
Coke, he ſaid, the court were clearly of opinion, that on 


the defendant's not coming in during the term in which the 
venire 
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venite was returnable, or at moſt during the next term, 
and replevying his franchiſe, it was loſt for ever ; and that 
therefore, as the defendants had not inthe preſent caſe come 
in and replevied in time, the corporation was by the judg- 
ment quouſque diſſolved, and that conſequently Charles the 
ſecond had the power of creating a new corporation in the 
City of Cheſter. a. 2 
On the ſecond queſtion, he ſaid, the court were of opi- - 
nion, that the charter of Charles the ſecond was good; the 
objection to it had been, that it contained a power of re- 
moving all the members at the King's diſcretion, and was 
therefore void: but the true conſtruction of that power of 
amotion was, that it muſt be confined to ſuch a limited 
number, that the remaining members might be able to 
elect others according to the proviſions in the former part 
of the charter: the amotion of all the members was there- 
fore illegal and void. It followed from thence, that, 
On the third queſtion the court were of opinion that 
the charter of reſtitution was void; for though it was com- 
petent to the crown to pardon a forfeiture, and to grant 
reſtitution, that could not be done where it would affect 
legal rights properly veſted in other perſons, which was the 
caſe here; Charles the ſecond, while the forfeiture exifted, 
bad incorporated a new body of men in the town, and in- 
veſted them with new rights; after which it was not in his 
power, and conſequently not in the power of his ſucceſſor, 
to defeat their intereſt by pardoning the old corporation ; 
and there could not exiſt in the fame place two independent 
corporations with general powers of government. 

On this judgment, a writ of error was brought in the 
Houſe of Lords ; and as the opinion of the court of King's 
Bench was proſeſſedly founded on the authority of the year 
book in the 15 Ed. 4, the counſel for the proſecutor pro- 
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eured a ſearch to be made for the record of that caſe in the 
Crown Office; the only caſe of Quo WARRANTO which 
was found from Hilary the 14 Ed. 4, to Hilary the 15 Ed. 4, 

both incluſive; was, that of the King and Quadryng ; and 

from all the circumſtances, there is no doubt of this being 
the caſe in queſtion. 

By the controlment roll of 45 proceſs in this REY it 
appears, that in Michaelmas 14 Ed. 4, the ſheriff of Lin- 
colnſhire was commanded to ſummon William Quadryng 
to be before the King himſelf, in the octaves of St. Hilary, 
to ſhew by what warrant he claimed to have a market 
every week on Saturday, at the town of Burgh, in le 
Merſhe, in that county, without the licence of the King or 
his predeceſſors Kings of England : that on the day of the 
return of the writ, the ſheriff returned, that he had ſum- 
moned the defendant ; that becauſe the court was not ad- 
viſed concerning the proceſs which ought to be further 
made, a day was given to the attorney general and the de- 
fendant, until in fifteen days from the day of Eaſter; that 
on that day the defendant not appearing, a writ of venire 

facias was awarded to anſwer on the octave of Trinity; 


then an alias venire facias; then a writ of di/tringas, which 


was continued from term to term, by alias and pluries, till 
the end of the reign of Edward the fourth; and that in the 
firſt of Richard the third, a new writ of venire facias was 
awarded, which was renewed from term to term till 
Mich. 2 R. z, when the ſheriff returned, that the defen- 
dant was dead. 

By the controlment roll of the judgment, it appears, that 
on the default of the defendant in Trinity 15 Ed. 4, a day 
was given to the parties to the octave of St. Michael, to 
hear the judgment of the court; at which day judgment is 
given, that the market aforeſaid be taken and ſeized into the 
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hands of our Lord the King, quouſque, &c. The ſheriff is 
commanded to ſeize the market according to the form of the 


judgment afereſaid, &c. and to ſhew in the octave of Hilary 


how he ſhould have executed the writ; at which day he 
returns that by virtue of the writ to him directed, he had 
ſeized the market into the hands of the Lord the King, ac- 
cording to the form of the aforeſaid writ. 

THz entry roll ſtates the proceedings of the court at 
more length, agreeing in ſubſtance with the roll of the 
judgment, and concluding with the ſheriff's return to the 
writ of ſeizure quouſque (a). 

Tux report of the caſe in the year book is in theſe 
terms: 

« Tax King brought his writ of guo warranto againſt a 
man to ſhew quo warrants he claimed to have a market in 
C. in prejudicium, &c. The writ returnable of Eafter 
Term laſt paſt, at which day the defendant did not appear, 
on which there iſſued a venire facias againſt the ſame de- 
fendant, returnable in Trinity Term, at which time alſo 
the defendant did not appear. And now, in the Exchequer 


Chamber, before the juſtices of both benches, the queſtion 


was moved, whether the defendant ſhould forfeit his market 
or not: and the ante of quo warranto . was looked 


into upon this matter.“ 
TREMAYLE. It ſeems to me, that he ſhould forfeit 


his market, for the ſtatute provides, that if the defendant 

come not at the return of the venire facias, then it may be 
done, as it might be in the eyre, and I ſay, that before 

juſtices in eyre, if the party who hath the franchiſe come 
ot, then the franchiſe ſhall be ſeized into the King's hands 

| WM diſtrictionis; and if the party who ought to replevy 
the franchiſe come not during the eyre, in ſuch county, he 


(a) Rex v. Amery, 397-399. 
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ought to forfeit the fratichiſe for ever, and ſo it happened in 
the eyre of Kent:—ſuch a franchiſe was ſeized, nomine diſ-— 
triftionis ; and therefore Herby, then juſtice in eyre, ſaid, - 


Let the party come fitting the eyre, or otherwiſe he. has 
loſt his franchiſe for ever. So here, when he had day the 
laſt term by the venire facias, which was the laft proceſs in 
ſuch action, and the party did not come, all this term it 
ſhall be in the King's hands: but nevertheleſs the party ſhall 
have replevin of it, when he comes.”* 

Corrow. *© 7 think otherwiſe, for often in our law, if 
a man make default on certain proceſs, the plaintiff ſhall 
have his recovery; as if a man be outlawed in a perſonal 
action, on which the defendant purchaſes his charter of 
pardon; and has ſcire facias againſt the party, ts ſhew why 
his charter ſhould not be allowed ; if the ſheriff return the 
ſcire facias, and he come not, the charter ſhall be allowed 
for ever, and ſhall not be allowed, ſalvo jure petentis; for 
by common intendment, when he is ſummoned, and comes 
not, he does not mean to purſue his writ. And if the 


ſheriff return the writ, non g inventus, vel nil habet, he ſhall 


have a ficut alias; and if he return nil habet, or non eff in- 
ventus, the charter ſhall be allowed, for the proceſs is deter- 
mined by courſe of law. So in the caſe here, he has no other 
proceſs after the venire facias returned, wherefore, &c.” 


FincHam. To the ſame purpoſe, and that the fran- 


chiſe ſhall be forfeited for ever; for when the King ſues 
againſt the defendant, quo warrantWc. he takes this ſuit, 
to the end, that if the defendant ſhew good title in himſelf, 
he ſhould hold his market; and if he cannot ſhew good 


title, then the King might ſeize it; and when it is ſeized, © 


then no market can be held thereafter; and if the party 
might then have his replevin, the King would have no effect 
of this ſuit, and the party has loſt his market, by his own 

W142 laches, 
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laches, and this is not againſt reaſon, as if the King grant 
me certain lands by letters patent, which he hath before 
granted by letters patent to another, and I have a ſeire 
facias againſt the firſt grantee, to ſhew why his letters 
patent ſhould not be repealed ; if he make default at the 
alias and pluries, the letters patent of the firſt grantee ſhall 
be made void, and annulled, by reaſon of his own laches. 
f So here, becauſe the defendant hath ſurceaſed his time, there 
is reaſon that he ſhould loſe his market. 

CaTEsBY. © At common law before the ſtatute of 
non-claim, if the tenant in a precipe quod reddat, had made 
default, at the return of the grand cape, and did not come 
within forty days after, he never could wage | his law, 
inaſmuch as the land was taken into the King's hands, but 
the party might recover the land ſtill, but now the ſtatute 
hath taken away this. But in the caſe at bar, the common 
law was before juſtices in eyre, that if he who had ſuch 
franchiſe, did not come before the juſtices during the eyre, 
then the franchiſe ſhould be forfeited ; and now the ſtatute 
is, that after the venire facias, if the defendant make de- 
fault, it ſhall be done as it was before the juſtices in eyre; 
therefore, it behoveth, that he now forfeit his franchiſe by 
the ſtatute” (a). | 

NELE. II think otherwiſe; and as to the caſe put by 
Collow of the ſcire facias, upon a charter of pardon, I 
agree, that the charter ſhall be allowed, if he (the plaintiff 
in the action) do not appear at all; for otherwiſe his (the de- 

fendant's) body ſhould be impriſoned for ever, which would 
be a great miſchief; but it is otherwiſe here, for none 
of the parties is in ſuch miſchief; an ſo it would be againſt 
reaſon, that when a man has a title to have any thing, he 


ſhould forfeit it for ever, for ſuch a ſhort delay; wherefore it 


(a) Theſe four ſpeakers were not now judges, 
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is reaſonable, that the franchiſe ſhall be ſeized, and that the 
party may replevy when he will ſue it.“ ; 

LrrTLETON: I think otherwiſe; for at the common 
law, before the juſtices in eyre, if the party was fum- 
- moned, and came not during the eyre, he ſhall forfeit his 
franchiſe for ever; therefore, and the rather ſince the fta- 
tute gives a longer proceſs, and nevertheleſs he makes de- 
fault, there is * greateſt reaſon that he ſhould forfeit for 
ever.“ 

NeDHam, „ think otherwiſe; and granting that the 
law was before juſtices in eyre, that if the party came not, 
fitting the eyre, he ſhould forfeit his franchiſe ; ſtill I fay, 
he ought not to forfeit it in this cafe; for in the ſame 
manner that he might come, fitting the eyre, to ſhew by 
what authority he claimed to have the franchiſe; the ſame 
form is to be obſerved before juſtices of the King's Bench, 
and the King's Bench at all times continues; and there- 
fore at all times he may come and replevy his franchiſe ; 
and therefore the market ſhall not be forfeited, but ſhall be 
ſeized, as Neale has faid.” 

BiLLIiNG. “If the market ſhould n not be forfeited, the 
King cannot have any effect of his ſuit, as Fincham hath 
ſaid; and therefore what ſhall the judgment be? ſhall it 
be, that the market be ſeized into the King's hands? a 
that the market be ouſted, &c ?”” 

PajLeoT (a). “The judgment cannot be given, thin 
the market be ſeized; for when it is in the King s hands, 
it ſhall not be held as a market; wherefore the judgment 
ought to be, that the market ſhall be ouſted, &c.“ 

BRIAN. “ The judgment ſhall be given, that the 
market ſhall be ſeized, &c. and that ſhall enure by way of 


(a) This ſpeaker was not a judge, 
KK 3 extin- 
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extinguiſhment; as if I grant to the King a market, which 
I have of his gift, this grant is good, and ſhall enure by 
way of extinguiſhment; and as to what Nedham has faid, 
that the King's Bench always continues, I agree to ſome 
intents, but not to this; for now here the King's Bench 
ſhall'be taken, as for the one term, in which the venire fa- 
cias was returned, and not otherwiſe,” 

BiLLIiNG. © If the party have continued this market 
by wrong, and by no title, as by grant of the King, or 
other manner, then the judgment ſhall be given, that the 
market be ouſted ; but if the King, or his anceſtors, have 
granted the market to the defendant, and he has miſuſed it, 
or not uſed it, the judgment ſhall be, that the market ſhall 
be ſeized, &c. for I have ſeen where a man (plaintiff) hath 
ſued a writ of nuiſance of his market; the judgment was 
given, that the defendant's market ſhould be ſeized, &c. 
But here non conſtat curiæ, whether this market com- 
menced by wrong, or by grant, wherefore there is the 
greater reaſon, for the uncertainty, that the judgment be 
given, that the market ſhall be ſeized, “ cum hoc 
concordant alii juſticiarii—as to the. judgment to be given, 
as Billing had faid.” 

JENKINs, in his Centuries (a), reports the caſe thus: 
« A quo warranto is brought in the King's Bench; the 
defendant being ſummoned makes default; and another 
default at the return of the venire ſacias; judgment ſhall be, 
that the franchiſe ſhall be ſeized into the King's hands; 
and not that it ſhall be forfeited; for it does not yet appear 
whether there be cauſe of forfeiture. ——No man ſhall 
finally loſe his land, or his franchiſe, on any default, if he 
has never appeared,” 


(a) 141, 
TRE 
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Tax chief baron (a), who delivered the opinion of the 
judges, in the Houſe of Lords, in'the caſe of the King and 
Amery, on this part of the caſe, after ſtating the judgment 
againſt the corporation of Cheſter (3), expreſſed hſimſelf to 
this effect: that conſidering this. judgment according to 
the letter of it, it was much eaſier to ſay what it was not, 
than what it really was, or what it was meant to be. That 
it was not a final judgment, for the court reſerved to 

themſelves, to make further order if they ſhould think 
fit;”” it was not perpetual, for it was expreſſed to be only 
until the court ſhould make further order; it was not a 
judgment on the right of the King, for it decided nothing, 
and it expreſsly reſerved the power of deciding; it was 
not a judgment againſt the corporation, for the ſame rea- 
ſons which ſhewed that it was not a judgment on the right 
of the King.—It could not. be conſidered with more ad- 
vantage to the defendant, than by ſuppoſing it to be as 
full, as complete, and as perfect a judgment as the 
court could by law pronounce againſt the corporation in the 
actual ſtate of the caſe. In the words of Jenkins, it was 
clear law, that no man ſhould finally loſe his land, or 
his franchiſe, on any default, if he had never appeared,” 
And, with regard to franchiſes, the court had no authority 
to do more than to award ſeizure into the King's hands, 
nomine diſtriftionis; and this judgment could have no fur- 
ther operation than to put the King's hands on the fran- 
chiſe, for the purpoſe of diſtreſs, without touching the 
right: When the franchiſe was ſeized into the King's 
hands for want of appearance on the firſt day of the eyre, 
it was to remain in his hands till his further orders ; theſe 
were his legal orders, communicated in the proper channel 
by his courts of law: the King had only a peſſeſſn ; there 


(a) Eyre, Vid. p. 494 
k 4 was 
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was no day prehxed to the party to come in and claim 
aſter ſeizure, either before the King or in the Iter; but it 
was clear that the party might come in at his own time, at 
leaſt during the eyre, whether he could come in afterwards 
or not: though this proceſs appeared to be, in the nature of 
it, ſeizure nomine diſtrictionis, it could not readily be col- 
lected how it could be extended into either proceſs or judg- 
ment that could bind the right; and it was not eaſy to 
conceive how the right ſhould be bound without ſome pro- 
ceſs of judgment; yet in the caſe of the market in 15 Ed. 
4, it was ſtated by Littleton, one of the juſtices, © that at 
the common law, before the juſtices in eyre, if the party 
was ſummoned and came not during the eyre, he ſhould 
forfeit his franchiſe for ever.“ And one of the counſel, 
ſtating the ſame idea with more particularity, ſaid, © I fay, 
that before juſtices in eyre, if the party who hath the fran- 
chiſe come not, then the franchiſe ſhall be ſeized into the 
King's hands nomine diſtrictionis; and if the party who 
ought to replevy the franchife, come not during the eyre 
in ſuch county, he ought to forfeit the franchiſe for ever 3 
and ſo it happened in the eyre of Kent, and therefore 
Herby, then juſtice in eyre, ſaid, let the party come fitting 
the eyre, or otherwiſe he has loſt his franchiſe for ever: 
thus he made no diſtinction between the conſequence of 
not coming after a ſeizure for non-c]aim, and the conſe- 
quence of a ſeizure for default of appearance after a ſum- 
mons; and probably he was fo far right. It was preſumed, 
the franchiſe was not forfeited by virtue of this ſeizure, 
for that which was proceſs of di/tringas originally, could 
not change its nature, and become final judgment on a 
right in conſequence of the party's not coming in during 
the eyre ; but Herby tells you, that all this muſt mean that 
the party ſhould never be permitted to replevy afterwards; 
| MOI and 
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and as, by the rule of the eyre, he muſt replevy before he 
could claim, he could never claim, becauſe he could not 
replevy, and thus, in an indirect wayy't he ſhould' loſe his 
franchiſe. | 

Taz chief baron then, alluding to the proceſs in the 
writ of right, which he ſhewed was not concluſive on the 
defendant, who did not appear, obſerved, that it was 
ſtrange and anomalous, that in a proceeding in a writ of 

right, which this writ of quo warrants was, the party 
| ſhould loſe his right in that very intricate way in which 
alone he could loſe it, without judgment, and without any 
ſummons, after the ſeizure was firſt made: he conceived 
that this was not the law of the iter; and that nothing ſhort 
of forejudger barred the right for ever. Sir Edward Coke 
had too haſtily, in the judgment of the chief baron, adopted 
this doctrine from the year-book of 15 E. 4; but he had fur- 
niſhed his readers with an extract from a year-book of 
greater antiquity, which was a much better authority, and 
went a great way indeed to prove that he, and thoſe who 
decided, if indeed they did decide, that caſe in 15 E. 4, utterly 
miſtook the law. This was the caſe from the year- book 
of 2 E. z, cited likewiſe by Sir Edward Coke in the caſe of 
Strata Marcella (a). It was in error in the King's Bench, 
on a judgment of forejudger in quo warranto before juſtices 
in eyre: the judgment was reverſed for two reaſons which 
Sir Jeffry Serope openly declared; firſt, that the juſtices 
in eyre were miſtaken in ouſting the defendant of aid where 
it was grantable, and ſecondly, that they had for-judged - 
defendant of the franchiſe, for, ſays Sir Jeffry, *i 
ſome caſes, the franchiſe ought to be ſeized into the King 8 
hands; in ſome ſeized, as in his right, till the party has 
made fine and in ſome ſhall be forejudged, but forejudger 


(a) 9 Co. 28, Vid. ante, p. 396, 7. 
EF holds 
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holds for ever :”' a ſtrong inference that ſeizure in right of 
the King, or ſeizure into the King's hands, which evi- 
-* dently means nomine diftrifionis, did not hold for ever.— 
Here then, faid the chief baron, are the ſeizures nomine diſ- 
triftion;s, the ſeizure in right of the Kingy and the final 
judgment on the right clearly marked out—when in this 
caſe they came to the King's Bench, it was inſiſted 
that the party having made default after appearance, he had 
forfeited his franchiſe. *It is not fo,” fays Sir Jeffry, 
<« but he ſhall be fined and ſuffered to plead, and there is a 
diverſity between replevin and fine; for replevin lies 
where the franchiſe is not claimed in time, and fine lies in 
the caſe ut ſupra, and other like caſes.” 

Tux chief baron ſaid, he believed this was the only caſe 
to be found in which even the counſel argued that a for- 
feiture was incurred by reaſon of not appearing, or not 
making claim at the laſt eyre, either upon mere non-claim, 
er having made default of appearance in the laſt eyre, and 
not appearing during the eyre.—That this was well founded, 
he ſhewed by a minute examination both of the rolls of the 
iters in the Exchequer, and of all the printed accounts of 
the proceedings in thoſe early times. He then reverted to 
the caſe in 15 Ed. 4, and remarked that it ſeemed ſufficient 
to condemn the doctrine there laid down, of forfeiture 
being incurred for want of appearance and replevin ; that 
the court ſhrunk from its own principles; for after agree- 
ing, as it ſhould ſeem, that by analogy to the rule of the 
eyre, a forfeiture had been incurred by the defendant in the 
caſe before them, they pronounce a judgment guouſque.— 
How it happened, continued the chief baron, that the 
judgment was in fact entered in this manner, could only be 
conjectured. Billing's reaſon for forfeiting the franchiſe, 
te becauſe otherwiſe the King cannot have any effect of his 

ſuit,” 
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FO appeared certainly to have great weight. The re- 
ference by the ſtatute to the proceedings in eyre, and the 
ſuppoſed courſe of proceeding there, ſtrengthened the oh- 
ſervation. Their argument all tended to induce forfeiture 
and final judgment ; why the final judgment was not given 
it was not eaſy to imagine, but after the court are 
ſtood to have agreed that the market was forfeited, 
that, therefore, final Judgment ought to be given, Billing 
ſtarts another difficulty ; — 

BILLING, © Shall the King have 2 * pro fine in 
this caſe or not?” 


CaTEsBY, © He ſhall not; for it may be, that the 


party hath good right to this market, and ſo hath done no 
wrong to the King; and if a tenant in a precipe quod red- 
dat make default upon default, ſo that the demandant hath 
judgment to recover, the tenant ſhall not be amerced, for 
{till no default can be adjudged in the tenant ; ſo here—if 
no wrong can be adjudged in him who claims the market, 
there is no reaſon to grant a capias pro fine. 

Croke. If we ſay the judgment is right, then a capias 
ſhall iflue, for the judgment ſhall be accounted like the caſe 
of a treſpaſs confeſſed, in which caſe there ſhall be a fine.” 

Ir I may preſume, ſaid the chief baron, to ſay ſo of men 
of great learning and talents, who lived much nearer than 
we do to the times when this proceeding was in uſe, I can- 
not imagine that thoſe judges perfectly underſtood the ſub- 
' ject before them; for in the proceeding by writ of quo 
warranto, I do not apprehend that there could be a judg- 
ment of capias pro fine : the defendant comes in; he is in 
the nature of a plaintiff; he makes his claim; if he fail in 
making it good, there is no judgment of capias pro fine ; 
but the judgment is quod fit in miſericordia. But Choke, 
continued the chief baron, reaſoned right though his prin- 

ciples 
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ciples were wrong : on the ſuppoſition that there might be 
a capias pro fine, he reaſoned right; © if you mean that there 
ſhould be a forfeiture here, it confeſſes the treſpaſs, and 
therefore there ought to be a capias pro fine.” Might not 


' Choke's obſervation have led the judges to reconſider their 
: opinion, to have changed it, and to have pronounced the 


judgment in the form in which it now appears? It is im- 
p >flible to reconcile the form to the reaſoning.” 

HERE the entry on the controlment rolls becomes ma- 
terial. There is an entry of ſubſequent proceſs, both of 
venire and diſtringas, continued to the death of the party.— 
This ſuggeſted ſome other obſervations. The entry left 
no room to ſuppoſe that the judgment which the court in- 
tended to pronounce was entered erroneouſly ; they could 
not have intended to pronounce a final judgment where they 
continued to iſſue proceſs to compel appearance: to iſſue 
further proceſs was altogether inconſiſtent with final judg- 
ment, but was perfectly conſiſtent with a judgment guouſ- 
que, that being underſtood to be a regular award of pro- 
ceſs in the nature of a diſtreſs, 

Tuis entry weakens the force of Billing's reaſon for 
making a default work a forfeiture: if the proceedings 
were to be at an end on the ſeizure for default, and the 
King could by no poſſibility go on, it ſeemed to be a reaſon- 
able thing, that the King ſhould have the effect of his ſuit 
by ſome judgment or other in that ſtage of the cauſe : but 
if, after a liberty was taken into the King's hands nomine 
diſtrictionis, proceſs might {till go on againſt the party to 
bring him in, either for the purpoſe of forejudging the 
franchiſe, -or of having a deciſion and amercement if the 
claim were falſe, or for any other imaginable purpoſe ; it 
was not true, as was alleged in this caſe, that the proceſs 
was determined by- due courſe of law, and that nothing 

| Was 
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was to be done after the venire facias, There was an ap- 
pearance of great regularity and preciſion in che entry: 
- credit muſt be given to the roll that the proeeſs actually 


iſſued, and the purpoſe was apparent; it was to compel 
that appearance which the ſeizure had not effected, and if 
there could be no forejudger of the franchiſe before appear- 
ance, this proceſs was the neceſſary means to obtain the 
effect of that ſuit. Proceedings in eyre were directly 
analogous to this very courſe of proceeding which pre- 
vailed in this caſe; though certainly the whole of it was 


inconſiſtent with the argument as found in the yeat-baok, | 


both of the judges and of the counſel. 

“Tus, continues the chief baron, I think myſelf | 
warranted to conclude upon the whole of this part of the 
argument, not only that the judgment againſt the corpo- 
ration of Cheſter did not import a forfeiture or forejudger 
but that no forfeiture or forejudger was incurred in the 
actual circumſtances, or could have lawfully been adjudged 
upon the default which is ſtated in theſe pleadings.” 

Bur the queſtion ſtill remained, what was the effect of 
this judgment? It had been objected that it had no opera- 
tion at all, as it was but anaward of proceſs not followed 
up by an actual execution. It had been anſwered, that by 
force of the judgment © that the liberties ould be ſeized,” 
they actually were in the hands of the King. It was cer- 
tainly true, the chief baron ſaid, that where the right of 
the King is found by matter of record, adjudged poſſeſſion 
in law followed, and the adverſe poſſeſſion, in fact, became 
uſurpation upon the King. But with regard to award of 
ſeizure nomine diftriftionis, as contradiſtinguiſhed from 
ſeizure in right of the King, it ſeemed to him to be clearly 
otherwiſe: the ſtatute of quo warranto ſaid, © the liberties 
ſhall be taken into the King's hands by the ſheriff of the 

place.” 
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place.” So faid Britton, and fo ſaid Keilway in all the caſes 
where this ſubje& occurred; and in the caſe of the King 
and Quadryng itſelf, there was a writ to the ſheriff to 
ſeize, which appeared to have been regularly returned; 
from all which he concluded that there ought to have been 
a writ to the ſheriff. But he did not think that any ſtreſs 
ought to be laid on the circumſtance of a writ to the 


. ſheriff not appearing upon the record. If ſuch writ was 
neceſſary, he thought, that, at ſuch a diſtance of time, 


it muſt be preſumed that it actually did iſſue and was 


returned. 


WHAT then was the effect of this judgment? He con- 
ceived” that its operation, in law, correſponded exactly 
with the effect, which he concluded, from the language of 
the charter of James 2, it had in point of fact; that it laid 
the King's hands on the franchiſe of being a corporation, 
and upon the other franchiſes in the information, ſo that 
the corporation could not uſe its liberties ; the action of its 
vital powers was ſuſpended: and in this ſituation, he had 
no doubt but that a cos might have been appointed. In- 
ſtead of this, the crown had introduced into Cheſter ano- 
ther corporation by charter, to whom the cuſtody of the 
city was committed, and to whom liberties, either pre- 
ciſely the ſame, or ſimilar to thoſe which the old corpora- 
tion had, were alſo granted. This was certainly to the 
prejudice of the rights of the old corporation ; and on the 
grounds of argument already ſtated, this charter was void, 
as againft the right of the old corporation, except as to the 
cuſtody, For a time, indeed, the old corporation were 
not in a condition to ſhake off their cuſtos, or to aſſert 
their rights; but they were always intitled to have re- 
deemed their liberties on a fine to the King for their de- 


fault. It ſo happened that the neceſſity of the times ſerved 
them 
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them in the place of a ſum of money; and by virtue of 
the charter of pardon and reſtitution, the King's hands 
were removed: they returned to a condition to exerciſe 
their liberties ; the power of the new corporation, as cuftes, 
neceſſarily ceaſed, and to every other purpoſe the letters 
patent became void and of no effect (a). 


Ir now remains to conſider the effect of a final judg- 


ment. The judgment againſt the city of London 
was thus. For this that it appears to the court here, 
that the aforeſaid mayor, and commonalty and citizens of 


the city aforeſaid, have forfeited to the lord the King the 


liberties, privileges, and franchiſes aforeſaid, for the cauſes 
in the replication aforeſaid, by the attorney general 
above ſpecified ; that the pleas of the aforeſaid mayor and 
commonalty and citizens of the city aforeſaid, in rejoining 
and rebutting in that behalf pleaded, and the matter there- 
in contained, are not ſufficient in law to preclude the faid 
lord the King from the forfeiture aforeſaid, or for the mayor 
and commonalty and citizens of the city aforeſaid to claim 
the liberties, privileges, and franchiſes aforeſaid to be al- 
lowed and adjudged to them : and on mature deliberation 
thereupon had ; 

«IT is conſidered that the liberty, privilege and fran- 
chiſe aforeſaid, to be of themſelves one body corporate and 
politic, in deed, fact, and name, by the nate of mayor, 
commonalty, and citizens of the city of London, and by 
that name to ſue and be ſued, to anſwer and be anſwered, 
by the fame mayor and commonalty and citizens of the 
city of London aforeſaid, above claimed, be talen and 
ſeized into the hands of the lord the King, and that the 
aforeſaid mayor and commonalty and citizens of the city 


(a) Vid. the judgment in Rex v. Amery in the Houſe of Lords, in 
the account of that caſe in two volumes quarto. 


of 


—— 
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of London aforeſaid, be taken to ſatisfy the ſaid Lord the 
King for a fine for the uſurpation of II aum 
and franchiſes aforeſaid . 

Tuts judgment was given in 1683, but no execution 
ever iſſued; and it appears by the ſtatute of 2 W. and M. 
ſt. 1, c. 8, either that the city continued in the actual en- 
joyment of their franchiſes in the ſame manner as if no 
judgment had been given, or that a new charter conferring 
either the fame or ſimilar privileges had been granted by 
Charles the ſecond or James the ſecond. In the 1 W. and 
M (a). an act paſſed, by which it was enacted, that if any 
perſon then having any office or employment, civil or mi- 
litary, ſhould neglect or refuſe to take the oaths thereby ap- 
pointed to be taken, in ſuch manner as by that act is di- 
rected, before the firſt of Auguſt, 1689, the office or em- 
ployment of every perſon ſo neglecting or refuſing ſhould 
be void. In 1690 the ſtatute of 2 W. and M. ſt. 1, c. 8, 
was made, by which, after reciting among other things, 
that judgment had been given on an information in the 
nature of quo warranto, exhibited in the court of King's 
Bench againſt the mayor and commonalty and citizens of 
the city of London, that the liberty, privilege, and fran- 
chiſe of the ſaid mayor and rommonalty and citizens, being a 
bydy politic and corporate, ſhould be ſeized into the King's 
hands as forfeited;“ it is enacted, ©* that the ſaid judgment, 
and all and every other judgment given or recorded in the 
ſaid court, for ſeizing into the King's hand the liberty, pri- 
vilege, or franchiſe of the mayor and commonalty and citizens 
of the city of London, of being of themſelves a body politic and 
corporate, &c. ſhall be reverſed, annulled, and made void.“ 

Tuts ſtatute abrogates any charters that may have been 
made and granted to any perſons conſtituting the corpora- 
| tion 


(a) 1 W. and M. ſt. I, C. $3, ſ. 6. 
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tion of the city, or any of the fraternities within itz but 
ratifies all proceedings in law or equity under ſuch new 
charters, indemnifies the perſons and officers acting under | 
them ; confirms all leaſes made under proper reſtrictions» | 
and the freedom of every perſon obtained in any of the , 
companies in the interval between the judgment and the | 
reverſal ; directs that all the annual magiſtrates then actually 
in office ſhall continue till a new election of ſuch annual | 
magiſtrates, the time for which is appointed by the att; | 
but if no new election ſhould take place at that time, di» - | 
rects that they ſhall continue till the ordinary and cuſtomary 
time for elections, when all officers and magiſtrates fall 
be choſen as uſual; and enacts, © that all officers and 
miniſters of the faid city, that rightfully held any office 
or place in the ſaid city, or liberties thereof, or in the 
borough of Southwark, at the time when the ſaid judg- 
ment was given, ſhall be confirmed and ſhall have and 
enjoy the ſame as fully as they held them at the time of the 
ſaid judgment, except ſuch as have voluntarily ſurrendeted 
any ſuch office or place, or have been removed for any juft 
cauſe,” Then it enicts that all perſons ſo to be reſtored 
and continued ſhall take the oaths appointed to be taken by 
1 W. and M. next term after ſuch reſtitution, | | 

Tus ſeffion of parliament in which the ſt. t W. and M. ; 
was paſſed, began 13th of February, 1688. 

Sin James Smith was an alderman of the city at the | 
time when this judgment was given in the quo warrants ; | 
he did not take the oaths preſcribed by this ſtature before 

the firſt of Avguſt, 1689; for which reaſoh he was, in 
poitit of fact, removed From the office of alderman by 
thoſe who Exerciſed the functions of the corporation, as it 
ſeems, ſome time before the it ature for reverſing the judg- 
ment. In confſequetice of that Matute, Sir James Smith, ; | 
in 169t, droupht a mandamus to be reſtered, | 
Vor. II. 1 TRR | 


5¹⁴ eee e 5,70 


Tu defendants returned, cs that Sir James Smith, 
on the 13th of February, 1688, was one of the alder- 
men of the city of London, to that place and office, 
before that time, duly elected and preferred, according 
to the cuſtom of the ſaid city, and from the ſaid 13th 
of February, 1688, to the firſt of Auguſt following, 
remained one of the aldermen; but that at any time 
before the ſaid firſt of Auguſt he had not taken the 
oaths preſeribed by 1 W. and M. but to take the ſame, 
before the ſaid firſt of Auguſt, had altogether neglect- 
ed; whereby, and by virtue of the ſaid act, che ſaid 
olfice became void; and that the ſaid Sir James Smith, 
at any time after this neglect, was never elected into 
the office of one of the aldermen; and therefore _p 
could not reſtore him. 

TrovGn, in this return, no notice is taken of the 
1 againſt the city, yet the effect of the latter 
was made, at firſt, the principal ſubject of diſcuſſion. 
The obligation on Sir James Smith to take the oaths, 
it was ſaid, depended on the queſtion, © whether he 
was an alderman at the time when the ſtatute requir- 
ing them was made?” If he was an alderman, the de- 
fendants had returned a good cauſe for not reſtoring 
him. If he was not an alderman, then he was not 
bound to take the oaths before the firſt of Auguſt, 
1689, and, conſequently, by virtue of the act for re- 
verſing the judgment againſt the city, he was intitled 
to reaſſume the office he had held before that judgment 
was pronounced. But this queſtion, whether he was 
an alderman or not, depended on the effe& of the judg- 
ment: if by that the corporation was diſlolved, he, was 
not an alderman at the time when the oaths, were to be 
taken; if the corporation Was not diſſolved, he | was 
an alderman, and ought to have taken the oaths; not 
having 


Ci 


having taken them, he was remayed for. juſt cauſe, 
and conſequently © was within the exception of the 28 


for | reverſing the judgment.— But after the caſe ' had 


deen argued - ſeveral times, it was diſcovered, that 


no notice being taken of the judgment in the re- 


turn, the former could not be conſidered by the court, 


and that, had the act for the reſtitution of the eity not 


been made, the only queſtion would have been on 
Sir James Smith's neglect to take the oaths. But this 
act being a general law, the court were bound to take 
notice of it, which they actually did, and made the 

queſtion of Sir James being an alderman or not, de- 
pend not on the effect of the judgment as really entered 
on the record, but as recited in the at.—On the ge- 
neral queſtion, whether a corporation could be diſſolved 
by judgment for a forfeiture, the court all agreed that 
it might, though they differed as to the proper form 
of ſuch a judgment. They all agreed, however, that 
it was not diſſol ved by the judgment as recited in the 
act; which was, © that the liberty, franchiſe, and privi- 


lege of the city of London, being a body politic, &c. 


ſhould be ſeized.” Here the word of being omitted 
before the word being, the judgment was not againſt 
the corporate exiſtence of the city, but againſt the 
franchiſes it enjoyed: and Holt ſaid, © that a corpo- 
ration might ſubſiſt after its franchiſes were taken away 3 
for that theſe were not eſſential to it, but only a pri- 
vilege appertaining to it; that the eſſence of a corporation 
was to make bye laws, and govern their members, which 
they might do though their franchiſes were ſeized” (a). 
WHEN a corporation has loſt an integral part, or is ſo 
far reduced that it cannot continue the ſucceſſion, it is 


(a) Sir James Smith's caſe, 4 Mod, 32. Skinner, 30, 312. ' x 
Show. 263, _ Carth, 27. | 
1! 41. diflolved 
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diſſolved without any Jegal proceeding : but for a forſeiture 
a*corporation is not diſſolved without a judgment in a court 
of law to enforce it. A ſcire facias is proper, ſays 
Mr. Juſtice Aſhhurſt (a), where there is a legal exiſting 
body, capable of acting, but who have been guilty of an 
abuſe of the power entruſted to them; for as a delinquency 
is imputed to them, they ought not to be condemned un- 
heard; but that does not apply to the caſe of a non-exiſt- 
ing body. A quo warrants is neceſſary where there is a 
body corporate de facto, who take upon themſelves to 
act as a body corporate, but who, from ſome defect in 
their conſtitution, cannot legally exerciſe the powers they 
affect to uſe,” 

WHEN a corporation is diſſolved, the King may either 
reſtore it, or may incorporate * ſet of men in the 
ſame place (5). 

Tux effect of the diſſolution of a corporation is, that 
all its lands revert to the donor; its privileges and fran- 
chiſes are extinguiſhed z and the members can neither 
recover debts which were due to the corporation, nor be 
charged with debts contracted by it, in their natural 
capacities, What becomes of the perſonal eſtatg is, 
perhaps, not decided; but probably it veſts in the 
crown (c). 

Tus conſequence of a charter of raftitucion, 1 is that 
the corporation becomes intitled to its former rights 
and franchiſes, and ſubject to all its former obliga- 
tions (d). 

(a) In Rex v. Paſmore, 3 Term Rep. 244+ ; 

(5) Vid. Colcheſter v. Seaber, 1 Bur. 1866. 1 „ re 
2 Term Rep. 199, paſim. | 
(ch Vid. Co. Lit. 13. 1 Lev. #37. Pollexfen' na Quo War. 
112. Rex v. Paſmore, 247. Colcheſter v. Seaber, * 1868. 
(4), Vid. Colcheſter v. Seaber, 3 Bur. 1866. 
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